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Purpose—This article seeks to examine the application of the principle of res
judicata, generally and in connection with the settlement of maritime delimitation
disputes by the International Court of Justice, with a particular focus on the condi-
tion for application of res judicata that a matter be determined if not expressly, “by
necessary implication.”

Design/Methodology/Approach—The article analyzes decisions of the Interna-
tional Court of Justice in which relevant aspects of the principle of res judicata have
been examined, including most notably the character of a matter as having been
determined “by necessary implication.”

Findings—The article provides an account of the ways in which the principle
of res judicata has been applied in connection with the settlement of maritime delim-
itation disputes and examines the significance of the condition of determination by
“necessary implication” to the application of the principle of res judicata to decisions,
generally and in proceedings concerning maritime delimitation disputes. Despite
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the express invocation of the condition of “necessary implication” in decisions con-
cerning maritime delimitation, the article concludes that, given the openness of the
condition of “necessary implication,” there are no specific aspects of maritime delim-
itation disputes which lead to a differential application of res judicata where a matter
is regarded as having been determined by “necessary implication.” To conclude, the
article suggests that, like in other proceedings, the application of the principle of res
judicata to matters determined by “necessary implication” depends upon the proper
determination of the scope of the decisions at issue, leaving room for a significant
use of “necessary implication” in the particular instance of maritime delimitation
proceedings.

Practical Implications—The article may provide criteria for the proper treatment
of the principle of res judicata, including the condition of determination by “nec-
essary implication,” in connection with the settlement of maritime delimitation dis-
putes.

Originality, Value—The article presents the first comprehensive and most up
to date analysis of the interaction between the principle of res judicata and the con-
dition of determination by “necessary implication,” in general and as applied in con-
nection with the settlement of maritime delimitation disputes.
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I. Introduction

The International Court of Justice (“ICJ”) has addressed the character, source,
scope, conditions for application and effects of res judicata in several decisions. An
aspect of the treatment of res judicata in decisions of the ICJ is the condition of
determination of a matter by express means or “necessary implication.” The latter
means, in turn, raise questions of interpretation having a bearing on the diverse
aspects of dispute settlement, including in relation to maritime delimitation.

1. The International Court of Justice on Res Judicata

Res judicata has been widely accepted by international courts and tribunals,
and analyzed in scholarship.'

Decisions of the IC] regarding the settlement of maritime delimitation disputes
in which res judicata has been addressed include, most notably, the judgments in
Land Boundary and Maritime Delimitation (Costa Rica v Nicaragua) and Question
of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond
200 Nautical Miles from the Nicaraguan Coast (Nicaragua v Colombia).?

Other cases before the IC] in which res judicata has been applied or denied,
and related aspects have been analyzed, include Corfu Channel (United Kingdom of
Great Britain and Northern Ireland v Albania),’ Haya de la Torre (Colombia v Peru),*
South West Africa (Ethiopia v South Africa; Liberia v South Africa) Second Phase,’
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Request for Interpretation of the Judgment of 11 June 1998 in the Case concerning the
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria),
Preliminary Objections (Nigeria v Cameroon),® and Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v Serbia and Montenegro).” By virtue of these decisions, among others, res judicata
“is now firmly established in the jurisprudence of the Court.”®

Res judicata had been considered in cases before the Permanent Court of Inter-
national Justice (“PCIJ”), including Interpretation of Judgments Nos. 7 and 8 (The
Chorzow Factory)® and Société Commerciale de Belgique."

Res judicata has also been applied by various international tribunals conducting
both inter-state,"" and mixed,"> most notably investor-state,”® arbitrations.

Most recently, the ICJ examined res judicata in connection with a dispute
involving a maritime delimitation. In the judgment delivered in Land Boundary in
the Northern Part of Isla Portillos (Costa Rica v Nicaragua)," joined to Maritime
Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua),”
the ICJ analyzed res judicata.'

The present article is principally concerned with the relevant decisions of the
ICJ.

2. The Character and Source of Res Judicata

Res judicata has been described as a “doctrine,” a “principle,”® or both"; more

specifically, it has been characterized as a general principle of law,? a principle of
customary international law,” or a “rule of international law.”** Being part of general
international law, most notably as a general principle of law, it would be applicable
in relation to decisions of an international court or tribunal in the absence of an
express provision in the court or tribunal’s constitutive instrument.” In the particular
case of the ICJ, the source of res judicata is the IC] Statute, and the ICJ relies solely
on res judicata as a principle of conventional international law.*

The ICJ has noted that res judicata is reflected in Articles 59 and 60 of the IC]
Statute.?® Provisions of various treaties contain rules to the effect that decisions are
“final” and, in some cases, also “without appeal,”® such as Article 53(1) of the Con-
vention on the Settlement of Investment Disputes between States and Nationals of
Other States,” Article 67 of the American Convention on Human Rights,* Article
52 of the Convention for the Protection of Human Rights and Fundamental Free-
doms,” Article 33 of Annex VI of the United Nations Convention on the Law of the
Sea (“UNCLOS”),* and Article IV(1) of the Claims Settlement Declaration,* con-
cerning the Iran-United States Claims Tribunal, among other statutes of various
international tribunals,” among others.*

Res judicata performs a function of avoiding contradictory decisions, alongside
other procedural rules,” in circumstances in which a “plurality of courts and tri-
bunals” operate.”® Res judicata operates not merely where there is a plurality of pro-
ceedings, but, more precisely, where a proceeding is completed, with regard to any
subsequent proceedings.*
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The ICJ has indicated that res judicata “protects” both an international court’s
or tribunal’s “judicial function” and the parties to a “case which has led to a judgment
that is final and without appeal.” The ICJ has stated that the principle of res judicata
“establishes the finality of the decision adopted in a particular case.”®

These two functions are related, in turn, to purposes which provide “the ration-
ale” for the principle of res judicata.** Two purposes are said to underlie res judicata,
as a principle, namely a general purpose and a specific purpose.*’

The “general” purpose is the “stability of legal relations.” This purpose con-
cerns the judicial function, as set out in Article 38 of the IC] Statute,*? and is regarded
as a public policy.*® The function to “decide” entails the function “to bring to an
end” a dispute submitted to the ICJ.** This function is performed by other doctrines
in national legal orders.*” Other related purposes include “legal certainty.”*¢

The “specific” purpose pertains to the “interest of each party” in precluding
arguments about an adjudicated issue in that party’s favour,* thus having a private
aspect, by contrast to the aforementioned “general” purpose.*® This purpose relates
to the “finality of judgments,” as provided for in Article 60 of the ICJ Statute,* and
implies that “[d]epriving a litigant” of this interest would be a “breach of the prin-
ciples governing the legal settlement of disputes.”® This aspect of res judicata is
stated in Article 60 of the ICJ Statute.”

The remainder of this article proceeds in four parts. Part II examines other
aspects and elements of res judicata, particularly as set out in relevant decisions of
the IC]. Part III analyzes in more depth the conditions under which the ICJ has
applied res judicata, with a particular focus on the condition of determination of a
matter by express means or “necessary implication.” Part IV discusses selected
aspects and recent developments in the application of res judicata in connection
with the settlement of maritime delimitation disputes by the ICJ. Part V concludes.

II. The Object, Scope and Effects of Res Judicata

Part I has examined the concept of res judicata and stated that it operates under
international law as a principle among other general principles of law. Having
addressed the character and source of res judicata, this part examines the object,
scope and effects of res judicata.

1. The Object and Scope of Res Judicata

The object of res judicata is a decision which is final.*> While a final decision
undoubtedly has binding effect, not every act of an international court or tribunal
having binding effect has res judicata effects.”

The requirement that a decision be final implies that, in general, decisions on
provisional measures,* and on preliminary objections,’ among others,*® are not the
object of res judicata.”

The scope of res judicata has various aspects, which may be analyzed most
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notably in terms of the scope ratione materiae and ratione personae of the decision
at issue.

The scope ratione personae of res judicata is limited, given the relativity of deci-
sions of international courts and tribunals, including those having res judicata effects.
The relativity of judgments of the IC], pursuant to ICJ Statute Article 59, implies
that res judicata effects are confined to the case at issue. This implies that the IC]J
may reconsider its position on “the substance of the law as embodied in a previous
decision.”®

In particular, the limited scope ratione personae of res judicata provides a
means of protection of third states,” particularly in the context of boundary dis-
putes.®®

The scope ratione materiae of res judicata is determined by the operative clause
of the decision having res judicata effects. The ICJ has expressly stated that “[t]he
decision of the Court is contained in the operative clause of the judgment.”®" Con-
sequently, only the dispositif of a judgment has force of res judicata.®

Hence, a decision dealing with “issues of substance” is not necessarily object
of res judicata on the merits, if such issues are not a decision proper on the merits
of the dispute.®® Likewise, a judgment on preliminary objections remains devoid
of res judicata effects even if it contains considerations on the merits, since such
considerations are “part of the motivation,” but not “the object of” the deci-
sion.®*

The scope of the decision is confined to the dispute, as set out by the parties in
their pleadings and submissions.®® Being both conclusive and preclusive with respect
to the parties’ claims and defenses, in their entirety, the res judicata effects of a deci-
sion extend beyond merely discrete “issues” dealt with in the decision.®

Nevertheless, “it may be necessary to determine the meaning of the operative
clause.”® This need arises “in order to ascertain what is covered by res judicata.”®®
The need may arise, in particular, when “the Parties disagree as to the content and
scope of the decision” having res judicata effects.®

There may be a degree of complexity involved in determinations as to the scope
ratione materiae of res judicata of a judgment.”® This determination poses a “method-
ological issue.”” The method of examination of the precise meaning and scope of a
decision comprises a study of the context of the decision, in particular of contextual
elements within the decision.”

For the purposes of determining the scope ratione materiae of res judicata, it
may be necessary to do so “by reference to the reasoning set out in the judgment in
question.”” The reasoning set out in the motif may be taken into account, to the
extent that it is indispensable to understand the dispositif of a decision.”

A determination of the meaning and scope of a judgment’s operative clause
requires to have regard to the reasoning where such a determination cannot be made
“from the text of the dispositif alone.”” The identification of “each element” of the
“reasoning” which constituted “a condition essential” to a judgment is required to
establish a “precise” understanding of the meaning and scope of the judgment.”
The identification of “these essential elements,” in turn, serves as “a basis to ascertain

50 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2018



the points [...] “determined, expressly or by necessary implication” by” the IC]J.”
Those “points” are to be “given res judicata effect.””®

2. The Effects of Res Judicata

The effects of res judicata have been described as “far-reaching.””® The effects of
res judicata may be both procedural® and substantive®; “negative” and “positive.”®

Procedural effects extend to the parties to a decision, and preclude that a matter
already settled be “reopened” in the ICJ or in another international court or tribu-
nal.® Procedural effects, being preclusive, are often referred to as “negative effects.”®*
Procedural effects comprise the inadmissibility of claims in relation to which res
judicata applies.®®

Procedural effects extend to rulings on burden of proof.*® The evidentiary
aspects of res judicata are related, in particular, to the application of the rule that
the applicant bears the burden of proof, according to the adversarial nature of pro-
ceedings before the ICJ.*” Failure to prove a fact “does not automatically prove the
opposite fact,”®® nor does the rejection of an argument which has not been proven
“warrant upholding the contrary argument.”®

In relation to the burden of proof, a situation in which a party fails to fully use
its opportunity to prove a claim calls for the application of res judicata.’® In this sit-
uation, a party is not given an “opportunity to prove the same facts for a second
time in a second case against the same respondent.” Consequently, a party is pre-
vented from requesting that the ICJ ascertains anew the same facts.”? The application
of res judicata in this situation would be grounded on “reasons of procedural fair-
ness”*® and “sound administration of justice.”*

The effects of res judicata, nevertheless, “are not confined to litigation.”* While
the “primary effect” of res judicata is “procedural,” a decision having res judicata
character may also have substantive effects.”® Such substantive effects derive from
the decision’s character as a source of obligation.”” In particular, a judgment on the
merits sets out substantive rights and obligations of the parties to the proceedings,”®
and the parties have an obligation to “carry out the judgment in good faith.”® As a
source of obligation, the decision with res judicata character establishes the sub-
stantive position of the parties, “as an individualization of objective law.” The
character of a decision as a source of obligation only implies that the principle of
res judicata affords no basis for incorporating the doctrine of stare decisis into inter-
national law.!!

Substantive effects have been formulated in relation to entitlements to maritime
areas object of a judgment with res judicata effects,'” pursuant to Articles 59 and
60 of the ICJ Statute.'”® Article 59 provides that judgments are binding on the par-
ties.'”* Substantive effects are often referred to as “positive,” being concerned with
the character of the judgment with res judicata effects as binding.'”®

Article 60 provides that judgments are final and without appeal.’*® Res judicata,
therefore, implies that, under Article 59 of the ICJ Statute, a decision on a given
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“point in issue” is binding on the parties, and, under Article 60 of the IC] Statute,
cannot be called into question by either party “as a matter of law.”””

Substantive effects, thus, preclude that a party asserts, vis-a-vis another party
to proceedings concluded by a decision with res judicata effects, an entitlement in
relation to the object of the decision with res judicata effects.

Substantive effects may indirectly derive from procedural effects. Turning again
to the effects of res judicata upon evidentiary rulings, a ruling that a party “has not
discharged its burden of proof” in relation to certain facts may have res judicata
effects.'”® Where a claim to a legal entitlement is “dependent upon” the existence of
the facts in relation to which the burden of proof has been ruled, with res judicata
effects, not to have been discharged, the “entitlement (or the lack thereof)” would
be a question also ruled with “res judicata effects between those parties.”*

Substantive effects may concern the implementation of an obligation, not merely
its existence and legal force. In particular, substantive effects would extend to “self-
help measures,”"? as means of implementation of international responsibility which
may arise from a breach of the obligation upon which res judicata may have a sub-
stantive effect.

II1. Conditions for Application
of Res Judicata and Determination
by Express Means or “Necessary Implication”
as Necessary and Sufficient Condition for Application

Part IT has set out the scope and effects of res judicata. This part is primarily
concerned with the conditions for application of res judicata.

1. The Condition for Application of Identity of Parties,
Object and Legal Ground as Necessary Condition

The identity of three elements is required for res judicata to apply": res judicata
applies where the parties (persona), the object (petitum) and the legal ground (causa
petendi) are the same."”> These elements have been taken into account by the IC] by
reference to, most prominently, the opinion of Judge Anzilotti in Interpretation of
Judgments Nos. 7 & 8 (Chorzow Factory)."

The International Law Association added to the aforementioned elements a
condition, to be met concurrently with the other three, that the proceedings at issue
be “conducted before courts or tribunals in the international legal order.”* Since
the international legal order is not institutionalized in its entirety, and the application
of international law by a court or tribunal constituted under international law allows
to appropriately determine whether a decision of such a court or tribunal is capable
of having res judicata effects under international law, if the necessary and sufficient
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conditions are met, it seems unnecessary to add a condition that the court or tribunal
issuing the decision be international. Furthermore, unlike the widely recognized
three elements, the proposed additional condition has not been required in state
practice or in decisions of international courts and tribunals.">

The existence of the above three elements distinguishes res judicata from other
principles or rules with preclusive effects.""® For instance, the doctrine of issue estop-
pel does not require identity of cause.'”

The identity of elements is a condition for application."® The above three ele-
ments are often referred as separate and concurrent conditions. Since the require-
ment is that the three elements be met concurrently, the fact that they are met may
be regarded as a single “condition of identity” for the application of res judicata.

The existence of the condition of identity is necessary for res judicata to apply.
The condition of identity as to the above three elements, is, nevertheless, not suffi-
cient.”” The ICJ has expressly stated that “[i]t is not sufficient, for the application
of res judicata, to identify the case at issue,” as “characterized” by the aforementioned
three elements.”? Consequently, the “identity between requests successively submit-
ted to it by the same parties” and of their object and legal grounds is unsatisfac-
tory.'2

The IC]J has set out further conditions for the application of res judicata to a
“given case.”'” In order to establish the applicability of res judicata, the IC]J is, thus,
called upon to determine “whether and to what extent” a claim “has already been
definitively settled.”**

The ICJ is precluded from considering a matter in a second proceedings if the
same matter has been decided in the first proceedings.'”” Therefore, the IC] “must
determine whether and to what extent the first claim has already been definitively
settled.”?®

In this vein, a second condition for application is the character of a matter as
having “in fact been determined, expressly or by necessary implication.”? The failure
to establish that a matter has not been so determined implies that “no force of res
judicata attaches to” the decision in question.'®

119

2. The Condition of Being Established “expressly
or by necessary implication” in International Law,
and the Condition of Express Determination or Determination
by “necessary implication” as Necessary and Sufficient Condition
for Application of Res Judicata

The ICJ has indicated that in order to apply res judicata, “it is also necessary to
ascertain the content of the decision, the finality of which is to be guaranteed.”™?*

The ICJ has further stated that “a general finding may have to be read in context
in order to ascertain whether a particular matter is or is not contained in it.”*°

A “finding” which “must as a matter of construction be understood, by necessary

>«

implication, to mean” a certain perception of the ICJ as to a respondent’s “position
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to participate in cases before the Court” has served as a basis to proceed to make a
finding on jurisdiction which would have the force of res judicata.”

An issue not raised by the parties, nor expressly addressed in a decision, may
be found to have “in fact been decided” in a subsequent decision."”* The subsequent
decision may, in turn, be contradictory with decisions in other proceedings having
some relation to the proceedings in question. Such contradiction does not necessarily
raise questions as to potential res judicata implications.”* That contradiction, given
the lack of a rule of binding precedent in international law generally, does not have
any legal consequences.”*

The above propositions raise the general question of the condition of “necessary
implication” as a general matter in international law."”> The use by the IC]J of “nec-
essary implication” in connection with its application of res judicata has drawn crit-
icism by dissenting members in cases such as Genocide."*®

The phrase “expressly or by necessary implication” is employed regarding a
variety of fields of international law,"” including general regimes, such as the law of
treaties,"”® the law of international responsibility,”® and special regimes governing
various fields,"° including the law of international organizations**! and human
rights.'*?

The phrase “necessary implication” is also used in various ways. “Necessary
implication” may attribute logical necessity to general or particular propositions. In
general, “necessary implication” is used in propositions regarding alleged necessary
properties of international law."** In a general sense, it also denotes the logical neces-
sity of, or the process leading to, inferences drawn from various propositions.'**
“Necessary implication” may be predicated of relations between international law
and domestic law,'* as well as between general and special international law regimes
operating in various fields."*® Other general uses include determinations of the scope
of application of treaties."” In particular, “necessary implication” might have a place
in the application of international human rights'*® and international criminal law.'**

The condition of “necessary implication” is of relevance to the law of interna-
tional organizations. The character of powers as being “conferred upon [...] by nec-
essary implication” is a question which continues to raise “the difficult issue of
implied powers of international organizations.””® The nature of powers and func-
tions of an international organization, by contrast to those of a state, is described
as being limited under its constituent instrument, by virtue of limitations set out in
the instrument “expressly or by necessary implication.”"!

In this vein, positions in favour of restricting the power of international organ-
izations, and in particular the potential for expansion of its scope, rely on the claim
that international organization only have powers which “were clearly granted to
them, either expressly or by necessary implication, by the founding States.”’

A subsidiary power of an organization may arise by “necessary implication,”
where the power is “essential” for the performance of the organization’s duties."
The condition that a function be “essential” has arguably been construed “widely”
by the ICJ"* and in scholarship."”” The specific content of “necessary” remains some-
what unsettled in scholarship on the law of treaties generally.””® In particular, the
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“principle of necessary implication” is regarded as providing a basis for the existence
of “administrative powers” exercised by United Nations organ in connection with
the maintenance of international peace and security."”

The condition of “necessary implication” has been examined in a variety of sit-
uations in which law of treaties issues have arisen.”® In general, “necessary impli-
cation” has a place in the interpretation of treaties, as recognized in scholarship,
early”® and contemporary.’®® It has been argued that “necessary implication” is in
itself an act of treaty interpretation,' which is grounded on the principle of effec-
tiveness and based on the object and purpose of the treaty.'s

Nevertheless, the foregoing analysis shows that “necessary implication” is,
instead, an element of the process leading to, or the consequences of, an interpre-
tation of a treaty from which the implication is inferred.'®* For instance, where an
implied power is derived “by necessary implication,” the implication is a legal con-
sequence of interpreting the respective constituent instrument, not the interpretation
itself, which necessarily precedes the implication of the power.'**

The question of whether a term in an instrument has been given a special mean-
ing would depend on the intention of the author of the instrument, “manifested [...]
expressly or by necessary implication.” In connection with its consent to the ICJ’s
jurisdiction, a state may exclude in its declaration “principles and rules of interna-
tional law in any sphere of international relations,” by means of a reservation.'®® The
reservation must be set out in the declaration “either expressly or by necessary impli-
cation.”” In the absence of such a reservation, express or by necessary implication,
the declarant state’s silence would not be an obstacle to the operation of international
law in force, in its entirety.'s®

The law of treaties issues which involve “necessary implication” include the
operation of multilateral treaties setting out territorial regimes. This was the case of
the treatment of the Act of Algeciras, a multilateral convention. The Act of Algeciras
was arguably superior to prior bilateral treaties according to its Article 123.1° A
“scheme of rights and obligations” was described as having been “established,
whether expressly or by necessary implication” by the Act of Algeciras in the relations
between Morocco and the United States of America.”® This scheme could not,
arguably, be “impaired” by mere “transactions” between any of the signatories other
than Morocco and the United States of America concluded without the consent of
the Morocco and the United States of America."”" The consular system of the Act
was primarily adopted “by necessary implication.””* Adoption by implication was
the only means of adoption, because the consular system was “part of the established
order at that time.””* Giving effect to the provisions while ignoring the “basic impli-
cation” of consular jurisdiction could “result in anomalies.””* In order to maintain
the Act of Algeciras in a manner having “a logical and coherent structure” it was
necessary to have a “full consular system” in operation.””” The adoption of the con-
sular system was a question independent of the duration of the system as a whole.””
The latter question concerned the termination of the “agreement by conduct” upon
which the system was based, among others."”’

In relation to a treaty regime having an impact on the protection of the
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environment, it has been argued that, “[b]y necessary implication,” a finding that
risk of causing harm is necessary in order to determine the need for an environmental
impact assessment amounts to rejecting the argument that the test is not the risk of
harm but its likelihood or probability.””® Relatedly, it has been argued that a prohi-
bition preventing personnel from Costa Rica from accessing disputed territory, in
spite of a finding that Costa Rica’s title to territory was plausible, arguably followed
“[b]y necessary implication” from an ICJ order concerning “any personnel,” whether
Nicaraguan or Costa Rican."””

The condition of “necessary implication” has been examined in connection with
procedural matters. In general, it must be born in mind that requirements under
international law for jurisdiction and admissibility may be excluded “expressly or
by necessary implication.”

The ICJ relied upon “necessary implication” in connection with its “substantial
assessment of jus standi in two cases.”"® While the IC] found that the Federal Repub-
lic of Yugoslavia (“FRY”) was deprived of jus standi given that it was not a member
of the United Nations in the period 1992-2000, the ICJ found that Serbia had jus
standi “through the form of decision by “necessary implication.” The treatment
of jus standi in the merits phase of Genocide arose from the needs of “an ad hoc con-
struction of decision by necessary implication.”®* This treatment arguably consisted
in “equalizing [...] jurisdiction ratione personae and jus standi.”'®* Relatedly, the
2008 judgment, in contrast to the 1996 judgment, treated the 1992 declaration as
“the basis of the jurisdiction ratione materiae.”" This “turn in the treatment of the
declaration,” regarded in the 1996 judgment as being also “a proper basis of the
jurisdiction of the Court ratione personae,” was likewise arguably dictated by the
needs of the 2007 judgment “ad hoc construction of [...] by necessary implication.”'¢

The need to address, “as a matter of logical construction ... by necessary impli-
cation,” whether the FRY had capacity to appear before the ICJ, has been discussed.’*”
The “necessary implication” of the “logical construction” of the 2007 judgment in
Bosnia and Herzegovina v Serbia and Montenegro was a set of findings as to the
character of the FRY as State party to the ICJ Statute and member of the United
Nations in 1996."% This finding stood in contrast to the “novel idea” advanced in
the 2008 judgment.'® According to the 2008 judgment, a jurisdictional “obstacle”
in the 2004 judgment in Legality of Use of Force “became a minor procedural issue”
in the 2007 judgment.'®

Lastly, “necessary implication” may be involved in determinations of the law
applicable to the merits in the case of a treaty setting out obligations of ius cogens.
It has been questioned whether it can be inferred “by necessary implication” from
the basic principle underlying the Genocide Convention, concerning the definition
of genocide as a crime which states are obligated to prevent and punish, that the
Convention “should [...] be deemed to impose” an obligation “to accept direct inter-
national responsibility [...] and be held to account under the Convention, despite
the fact that the article does not contain any provision imposing such an obliga-
tion.”!
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IV. Res Judicata, the Settlement
of Maritime Delimitation Disputes,
and the Condition of Determination

by “Necessary Implication”

Part IIT has examined the conditions for application of the principle of res judi-
cata in general. Part IIT has also examined the second, and necessary and sufficient,
condition for application of res judicata, namely determination of a matter by express
means or “necessary implication.” In order to shed light on the content of the second
condition of application of res judicata, Part III has focused on the latter means of
determination and has analyzed the condition of “necessary implication.”

The substantive effects of res judicata are of special relevance to boundary dis-
putes. As pointed out in Northern Cameroons, res judicata implies the impossibility
of changing the legal position created by the judgment with res judicata effects.’*?

The ICJ has had an opportunity to examine and apply res judicata in connection
with proceedings of maritime delimitation. In Delimitation of Continental Shelf
beyond 200 nautical miles (Nicaragua v Colombia), Colombia claimed that the deci-
sion adopted by the ICJ in its Judgment of 19 November 2012 “was both expressly
and by necessary implication a final one.”* More specifically, the effect of the 2012
Judgment claimed by Colombia concerned the res judicata effect of a ruling on bur-
den of proof.”* Colombia’s claim of res judicata concerned paragraph 3 of the dis-
positif of the 2012 Judgment."® This paragraph included the phrase “cannot uphold,”
in relation to Nicaragua’s final submission, regarding its entitlement to a continental
shelf beyond 200 nautical miles from the Nicaraguan mainland.””® Colombia main-
tained that this phrase amounted to a rejection, whereas Nicaragua considered that,
by not stating that its claims were rejected, the ICJ had refrained from deciding on
the merits of its final submission.””” Colombia claimed that Nicaragua was ruled to
have failed to discharge its burden of proving that it has an entitlement to a conti-
nental shelf beyond 200 nautical miles from the Nicaraguan mainland.'*®

Colombia sought to preclude Nicaragua from contesting the absence of an enti-
tlement to a continental shelf beyond 200 nautical miles as between Nicaragua and
Colombia, “in perpetuity.””® Colombia also sought to preclude Nicaragua from
asserting an entitlement to a continental shelf beyond 200 nautical miles as a basis
to allege that Colombia had engaged in illegal conduct in the area claimed by
Nicaragua.””® Colombia only claimed, nonetheless, that an entitlement to a conti-
nental shelf beyond 200 nautical miles was not opposable to it.?”! Nicaragua, accord-
ing to Colombia’s claim, was not precluded from taking forward its submission
before the Commission on the Limits of the Continental Shelf, vis-a-vis “all parties
to UNCLOS.”*

Since res judicata is created only as between the parties to a case, the 2012 Judg-
ment did not preclude Nicaragua from asserting an entitlement to a continental
shelf beyond 200 nautical miles against “other neighbouring States.”*** Despite the
effects of res judicata, Nicaragua could pursue the delineation of the outer limits of

The Principle of Res Judicata 57



its continental shelf “within the framework of UNCLOS.”*** Nor did the 2012 Judg-
ment have any implications regarding the burden of proof regarding third States.*®

Neither Nicaragua’s nor Colombia’s analysis of paragraph 3 of the dispositif of
the 2012 Judgment was “persuasive.”® As for Colombia’s claim, the reason for not
upholding a submission may arise from the inexistence of a dispute over a section
of a boundary to which the submission not upheld related, thus preventing the IC]
from exercising its judicial function. The inexistence of a dispute, as a primary con-
dition for the exercise of the ICJ’s jurisdiction, is not related to a supposed failure
to “establish a factual predicate” for claims.?”” Where the issue of a submission not
upheld is one in relation to which the ICJ may exercise its judicial function, a finding
that the submission cannot be upheld is not necessarily the same as rejecting the
submission.?*® This case called for “[a] more fruitful inquiry,” concerning why the
ICJ decided in paragraph 3 of the dispositif that Nicaragua’s final submission could
not be upheld.?” The reasoning indicating the “scope” of paragraph 3 of the dispositif
of the 2012 Judgment is set out in paragraph 129.2° Paragraph 129 is limited to a
claim to an outer continental shelf overlapping with Colombia’s 200-nautical-mile
entitlement from Colombia’s mainland coast."! Paragraph 129, and, “therefore,”
paragraph 3 of the dispositif did not make any determination as to “the area more
than 200 nautical miles from either mainland coast.”*?

The application of res judicata to the 2012 Judgment was susceptible of separate
rulings: in relation to claims relating to areas beyond 200 miles from the Colombian
mainland only, and in relation to claims relating to areas beyond 200 miles from
the Colombian mainland, but within 200 nautical miles of the Colombian islands.??
The 2012 Judgment did not distinguish between these two areas of “overlapping
entitlement.””* The 2012 Judgment was susceptible of different interpretations.?”

In part, res judicata could have barred Nicaragua’s request.”® This dissent is
confined to a difference over the interpretation of the dispositif in the 2012 Judg-
ment.?” Res judicata would have barred Nicaragua’s submission relating to Colom-
bia’s entitlement as measured from Colombia’s mainland coast.?’® The ICJ] would
have determined in its 2012 Judgment that Nicaragua did not prove that its conti-
nental shelf entitlement extended so as to overlap with Colombia’s entitlement meas-
ured from Colombia’s mainland coast.” Nicaragua should have been barred from
making its claim regarding the Colombian mainland entitlement in application of
res judicata, for “procedural fairness” reasons.??

The “text of the dispositif’ does not provide an answer to the question as to why
the ICJ determined that it was not in a position to delimit as requested in Nicaragua’s
“submission I (3),” leading to its decision that this submission could not be upheld.?*
One reading of the essential considerations in support of the dispositif in the 2012
Judgment is that the ICJ concluded that Nicaragua had failed to establish the facts
it asserted as a basis of its submission I (3), although it did not “set out in its reasoning
the specific inadequacies of Nicaragua’s evidence.”? This decision was not a decision
as to admissibility, but rather on the merits.?» The 2012 Judgment had a res judicata
effect only with respect to “any overlap between Nicaragua’s entitlement and Colom-
bia’s mainland entitlement.”*** This created no res judicata effect regarding claims
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as to “any overlap between Nicaragua’s entitlement and Colombia’s insular entitle-
ment in the area beyond 200 nautical miles of Nicaragua’s coast.”** The latter claims,
according to this analysis, were admissible.?

Nicaragua was regarded as having introduced a “reformulated claim” after the
2007 Judgment.”” To the extent that the ICJ stated that it needed not address argu-
ments as to the effects of an extended continental shelf of one party on the entitle-
ment to a continental shelf of the other party, it would be impossible to conclude
that the ICJ “made a final and binding decision on the merits that can be said to
constitute res judicata.”*® That such a “final and definitive determination of the
merits” was not made is further shown by the structure of the 2012 Judgment.?*
Unlike the conclusion stated in operative paragraph 251 (4) of the 2012 Judgment,
based on a scrutiny of evidence in Part V, the statement in operative paragraph 251
(3) was “not a conclusive determination of the subject-matter requested by Nicaragua
in its submission I (3).”72° Therefore, the latter could not constitute res judicata.
The question of burden of proof was not essential, and it would “read too much”
into a dictum.**

V. Conclusions

The article has sought to provide an account of the ways in which the principle
of res judicata has been applied generally and in connection with the settlement of
maritime delimitation disputes by the ICJ. The article has examined the significance
of the condition of determination by “necessary implication” to the application of
the principle of res judicata to decisions, generally and in proceedings concerning
maritime delimitation disputes.

Despite the express invocation of the condition of “necessary implication” in
decisions concerning maritime delimitation, given the openness of the condition of
“necessary implication,” there are no specific aspects of maritime delimitation dis-
putes which lead to a differential application of res judicata where a matter is
regarded as having been determined by “necessary implication.”

To sum up, it is suggested that, like in other proceedings, the application of the
principle of res judicata to matters determined by “necessary implication” depends
upon the proper determination of the scope of the decisions at issue, leaving room
for a significant use of “necessary implication” in the particular instance of maritime
delimitation proceedings.
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