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I. Introduction

In 2016, the principle of res judicata was discussed by the International Court
of Justice (“ICJ”) in its Judgment in the case concerning the Question of the Delim-
itation of the Continental Shelf between Nicaragua and Colombia beyond 200 nautical
miles from the Nicaraguan Coast (Nicaragua v. Colombia) (hereinafter “NICOL II”).?
In this Judgment, the Court decided, among other points, that it had jurisdiction to
entertain the first request put forward by Nicaragua which, according to Colombia,
was barred by the principle of res judicata.’ This first request by Nicaragua consisted
of the determination of the “precise course of the maritime boundary between
Nicaragua and Colombia in the areas of the continental shelf which appertain to
each of them beyond the boundaries determined by the Court in its Judgment of 19
November 2012.7*

In a previous case in 2012, namely the Territorial and Maritime Dispute
(Nicaragua v. Colombia) (“NICOL I”), the IC] decided that at the time it was not in
a position to delimit the continental shelf (“CS”) beyond 200 nm from the
Nicaraguan baselines as requested by Nicaragua.® In accordance with the reasoning
of the Court, at that time Nicaragua had only submitted preliminary information®
to the Commission on the Limits of the Continental Shelf (“CLCS”) and, thus did
not established that it “has a continental margin that extends far enough to overlap
with Colombia’s 200 nautical-mile entitlement to the continental shelf.”

Indeed, the Court found in 2016, that in 2012 it could not uphold Nicaragua’s
claim, because Nicaragua “had yet to discharge its obligation,” under paragraph 8
of Article 76 of UNCLOS and “deposit with the CLCS the information on the limits
of its continental shelf beyond 200 nautical miles.”® In response, on 24 June 2013
Nicaragua submitted its full submission to the CLCS and fulfilled its procedural
obligation under Article 76(8) of UNCLOS.’

After fulfilling what has been termed by the Court as a “prerequisite for the
delimitation of the continental shelf beyond 200 nautical miles™"; that is, a full sub-
mission to the CLCS, Nicaragua decided to initiate a new case against Colombia on
the points that were not dealt with in the first case, i.e., “the delimitation of the
boundaries between, on the one hand, the continental shelf of Nicaragua beyond
the 200-nautical-mile limit from the baselines from which the breadth of the terri-
torial sea of Nicaragua is measured, and on the other hand, the continental shelf of
Colombia.”™

Colombia contested the jurisdiction of the ICJ on the grounds that “the Court
ha[d] already adjudicated on Nicaragua’s requests in its 2012 judgment,”? in the
realm of NICOL I. According to Colombia, the three elements for the application
of res judicata were present in NICOL II: an identity between the parties (personae),
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the object (petitum) and the legal ground (causa petendi).* However, and despite
the presence of the three traditional elements of res judicata, the Court rejected
Colombia’s objection and confirmed that it “did not settle the question of delimi-
tation in 2012.”*

The decision of the Court was far from a harmonious one, as can be easily dis-
cerned from the fact that the Court was split and the decision was reached only with
the vote cast by the President. Seven Judges of the Court considered that “[n]ot only
does the rejection of Colombia’s third preliminary objection constitute a misreading
of the Judgment of the Court in [NICOL I] ... but it also detracts from the values
of legal stability and finality of judgments that the principle of res judicata operates
to protect.” The group of seven Judges went further and stated:

[t]he final submission I (3) of Nicaragua in the Territorial and Maritime Dispute
case and the First Request in Nicaragua’s Application in the present case have
both the same object (the delimitation of an extended continental shelf entitle-
ment that overlaps with Colombia’s 200-nautical-mile entitlement, measured
from the latter’s mainland coast), the same legal ground (that such an entitlement
exists as a matter of customary international law and under UNCLOS), and
involve the same Parties. Nicaragua is therefore attempting to bring the same
claim against the same Party on the same legal grounds. As explained above, the
Court rejected Nicaragua’s final submission I (3) in the 2012 Judgment.
Nicaragua’s First Request in the present Application is thus an exemplary case of
a claim precluded by res judicata.'®

The majority disagreed and the Court proceeded to the merits of the case. This con-
tribution will broadly consider the elements of the principle of res judicata and its
application by the Court. Moreover, the author will try to clarify if, as suggested by
some judges, the recent approach adopted by the Court in NICOL II undermines
the values of legal stability and the finality of judgments.

II. The Principle of Res Judicata

Res Judicata is “a general principle of law which protects ... the judicial function
of a court or tribunal and the parties to a case which has led to a judgment that is
final and without appeal.”” The foundation of the principle can be distilled down
to two basic principles: the first concerning the finality of a litigation, which serves
as a means to conclude a dispute and thus strengthens the legal security and the
maintenance of international peace, and the second corresponding to the legal doc-
trine of “Non bis in idem.”

Article 60 of the Statute of the Court is intended to “preserve the integrity of
judgments of the Court.” It enshrines the formal aspect of the principle of res judi-
cata by stating that “[t]he judgment is final and without appeal. In the event of dis-
pute as to the meaning or scope of the judgment, the Court shall construe it upon
the request of any party.” The first sentence of the Article pertains to the formal
aspect of the principle, which establishes the finality of judgment and infers the non-
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existence of an appeal mechanism. The second part of the sentence provides the
“possibility for the parties to seize the Court to interpret its judgment.” The judg-
ment of the Court is binding on the parties to a specific dispute? and can only be
subject to revision under the conditions establish in Article 61 of the Statute. It is
the combined effect of Articles 59, 60 and 61*' that reflect the general principle of
res judicata,* a principle which is “one of the most essential and settled rules of the
law of international tribunals.”?

As indicated above, the traditional and widely accepted approach to the prin-
ciple identifies three elements that compose res judicata: persona, petitum and causa
petendi.** However, the importance of one key element or condition of the principle
is usually overlooked, and that is the condition of finality. Judge Greenwood
explained in his separate opinion in NICOL II that “the identity of these three ele-
ments [personae, petitum and casusa petendi] is a necessary, but not a sufficient,
condition for the application of res judicata.”” Does this mean that finality is a
required condition for the res judicata eftect? The answer is not clear. However, the
recent decisions of the ICJ seem to suggest that the condition of finality indeed has
a pivotal role.

II1. Application of the Principle

Res judicata does not operate automatically by the mere application of the three
elements. For res judicata to apply, the Court must first determine if the issue at
hand has been decided with the force of res judicata®® in a previous proceeding. If,
as the Court clearly stated in the Genocide case, “a matter has not in fact been deter-
mined, expressly or by necessary implication then no force of res judicata [is]
attache[d] to it.”¥ This broad understanding of the principle® can also be found in
the Court’s judgment of 4 May 2011, on the application of Honduras to intervene in
the Territorial and Maritime Dispute (Nicaragua v. Colombia)*® and more recently
in the Court’s judgment of 17 March 2016 in NICOL II, as discussed below. This
broader approach toward the principle indeed suggests a more flexible understanding
of res judicata that is not limited by the presence of the three traditional elements.

In the Interpretation of Judgments Nos. 7 and 8 Concerning the Case of The
Chorzéw Factory (Germany v. Poland), Germany requested the Permanent Court of
International Justice to rule that its earlier decision precluded Poland from acting
to remove from the land registers the name of the owner of the Chorzow factory.
The Court validated the German contention, and stated:

[tThe Court’s Judgment No. 7 is in the nature of a declaratory judgment, the
intention of which is to ensure recognition of a situation at law, once and for all
and with binding legal force between the Parties; so that the legal question thus
established cannot again be called into question insofar as the legal effects ensu-
ing therefrom are concerned.*

In accordance with the above, a legal question cannot be called into question
again if the same legal question has already been decided by Court in a previous
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case. This decision has been echoed by the ICJ in more recent cases. In the Haya de
la Torre case, the Court rejected the res judicata effect because it considered that
the question of whether Colombia was obliged to surrender Mr. de la Torre to Peru
“was not submitted to the Court [in the Asylum case] and consequently was not
decided [or answered] by it.”* In other words, the legal question of the previous case
was different from the legal question in the new case, which left the new issue unde-
cided and with no binding force as far as the new proceedings was concerned.

In the aforementioned cases, the Court focused not only on identifying the
three traditional elements of the principle, but also on determining if the issue at
the core of those cases was truly decided. In support of the latter assertion, one can
refer to the Genocide case, where the Court determined:

[the] principle signifies that the decisions of the Court are not only binding on
the Parties, but are final, in the sense that they cannot be reopened by the parties
as regards the issues that have been determined...*

By using verbs such as determine, settle or decide, the Court engages in the task
of determining whether it has, as a matter of law, decided the issue of the new pro-
ceeding in a previous one. In the Genocide case, Judge Owada elaborated on this and
emphasized that the principle should not be applied in an automatic fashion. On
the contrary, he emphasized the need for the Court to determine “the scope of what
has been decided as res judicata in the concrete context of the case.””

Following its previous practice, the Court stated in NICOL II that it “is not suf-
ficient ... to identify the case at issue by the same parties, object and legal ground

. it must determine whether and to what extent the first claim has already been
definitely settled.”* In this case, it is quite evident that the Court did not consider
the elements as the only critical point, but also whether the issue at heart of the pre-
vious case was resolved in its previous Judgment.

As recognized in the doctrine and by the Court in its own jurisprudence, one
of the two purposes of res judicata is to strengthen the stability of relations by bring-
ing litigation to an end.” Under this assumption, the condition of finality seems to
constitute the fertile soil needed for res judicata to apply. It is not possible to reach
an end in an inter-State dispute if the issue at the heart of the dispute has not been
definitively settled.

The finality test is scattered throughout the jurisprudence of the Court. For
example, also in the Genocide case, the Court rejected the objection of Serbia on the
basis that if it had upheld the contentions of Serbia in that case, the Judgment of
1996 would have effectively been reversed.’ The position adopted by the Court in
this case is similar to the one adopted by the Court in the application to intervene
filed by Honduras in NICOL I. In its application for permission to intervene, Hon-
duras stated that its request was:

aimed at protecting Honduras’s interests of a legal nature by eliminating the
existing uncertainty in respect of the fixing of its maritime boundaries with
Nicaragua in the maritime zone north of the 15th parallel that is the subject of
these proceedings, with a view to enhancing legal security for all States wishing
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to carry on their legitimate activities in the region. These legal interests are at
stake in the proceedings. The present Application for permission to intervene is
aimed at ensuring that they are not affected by the Court’s decision in the
future.’”

The Court rejected Honduras’ intervention on the basis that “[w]hat was decided
by the Court with respect to the maritime delimitation between Honduras and
Nicaragua in the Caribbean Sea [was] definitive.”*® It is the understanding of scholars
that “the Court clearly sought to prevent Honduras from re-litigating a matter that
had already been considered by the Court.” Had the Court accepted the application
to intervene of Honduras, the Court’s Judgment of 2007 would have been affected
and the authority of its prior judgment would have been undermined.

The decision adopted by the majority in NICOL II is also similar to the one
adopted by the Court in the Genocide case and the request to intervene by Honduras.
In its 2016 judgment, the Court recalled that the principle establishes the finality of
the decision adopted in a particular case.”® It then clarified its 2012 judgment “did
not take a decision on whether or not Nicaragua had an entitlement to a continental
shelf beyond 200 nautical miles from its coast.” If the Court had upheld the objection
of Colombia, the potential entitlement of Nicaragua would have been affected beyond
repair. As the same Court acknowledged:

It therefore follows that while the Court decided, in subparagraph 3 of the opera-
tive clause of the 2012 Judgment, that Nicaragua’s claim could not be upheld, it
did so because the latter had yet to discharge its obligation, under paragraph 8 of
Article 76 of UNCLOS, to deposit with the CLCS the information on the limits of
its continental shelf beyond 200 nautical miles required by that provision and by
Article 4 of Annex IT of UNCLOS.*

This suggests that a key question to ask in order to identify the res judicata
effect is; will a decision on a new case contradict or affect a decision already taken
by the Court in a previous case? If the answer is yes, and all the elements of the prin-
ciple are met, then res judicata could apply. The Court had already determined that
for it to be precluded by the res judicata principle:

[i]t is not sufficient, for the application of res judicata, to identify the case at
issue, characterized by the same parties, object and legal ground; it is also neces-
sary to ascertain the content of the decision, the finality of which is to be guaran-
teed. The Court cannot be satisfied merely by an identity between requests
successively submitted to it by the same parties; it must determine whether and
to what extent the first claim has already been definitively settled.*

As indicated at the beginning of this contribution, the Court rejected the effect
of res judicata in regard to the first request of Nicaragua in NICOL II. In its reason-
ing, the Court examined the application of the principle to subparagraph 3 of the
operative clause of the 2012 Judgment and its correlation to Nicaragua’s new claim.
In its examination, it took into account the reasoning “of the motif as far as it [was]
indispensable in understanding the dispositif,”** and found that in 2012 it had con-
cluded that it was “not in a position to delimit the continental shelf boundary
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between Nicaragua and Colombia”* and, as a result, it needed “not [to] address any
other arguments developed by the Parties, including the argument as to whether”*
Nicaragua has an entitlement to an extended CS beyond 200 nm. This part of the
Judgment was pivotal for the determination of the scope of the principle. As Judge
Greenwood clearly expressed it in his Separate Opinion:

[i]f the court was taking a decision that Nicaragua had not proved that it had a
continental margin beyond 200 nautical miles—a decision which would have had
the most important consequences for both Nicaragua and Colombia and their
peoples—it is hard to believe that it would have done so without making any
analysis of the evidence put before it or without revealing at least the result of
that analysis in its Judgment.*

Judge Owada shared the position of Judge Greenwood and explained that “[the]
pronouncement was made in the absence of any substantive analysis of the factual
and legal issues that would have been necessary for resolving the claim of entitle-
ment.”*

The Court concluded that in 2012 it did not decide on the merits of the request
of Nicaragua, but on its own capability of being in a position to address the matter
in the proceedings concerning NICOL 1.* Effectively, in its 2016 Judgment the IC]
confirmed that the language used by the Court in 2012 (i.e., “in the present proceed-
ings”*), “indicates that the Court did not take a decision on whether or not Nica-
ragua had an entitlement to a continental shelf beyond 200”*° nm from its coast. In
other words, the ICJ did not decide on the entitlements of Nicaragua beyond the
200 nm and thus, no force of res judicata was found to be attached to its new claim.
It would be important to carry on further research on the competence of the Court
to determine its own capability for deciding certain claims that are conditioned with
certain procedural requirements or that required complex technical analysis. The
latter could become more frequent in the future, especially due to the potential
increase of cases that will concern complex matters that require the implementation
of new technologies and new forms of evidence, such as climate change and sea level
rise.

Another recent example of the potential importance of the test of finality has
been recently confirmed in a dispute between Nicaragua and Costa Rica. In a land
boundary delimitation case, Nicaragua asked the Court to declare that a stretch of
“coast abutting the Caribbean Sea which lies between the Harbor Head Lagoon and
the mouth of the San Juan River constitutes Nicaraguan territory.” For its part,
Costa Rica asked the Court to reject Nicaragua’s submission and to declare it inad-
missible. The Costa Rican position was that the sovereignty over that part of the ter-
ritory had already been settled by a previous judgment®? of the Court (Certain
Activities case)® and thus, the Court was barred by res judicata.

The Court delivered its decision on the admissibility of the claim together with
the judgment on the merits of the case, and found that nothing in its previous judg-
ment indicated that the Court had already taken a decision on the question of sov-
ereignty over “the coast of the northern part of Isla Portillos, since the question had
been expressly excluded”* and for that reason “it is not possible for the issue of
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sovereignty over that part of the coast to be res judicata.” Similar to the Haya de
la Torre case, the Court rejected the res judicata effect because it considered that
the sovereignty over that part of the territory was not submitted to the Court in the
Certain Activities case and, consequently, the matter had not previously been deter-
mined or “definitely settled.” No res was judicata and Nicaragua’s claim was con-
sidered to be admissible by the Court.

IV. Conclusion

The intention of this contribution was to clarify if, as suggested by some Judges,*
the approach adopted by the Court in the NICOL II undermined the value of legal
stability and finality of judgments. The answer seems to be no. For the legal stability
and finality of judgments to be undermined, there would have to be a decision to
undermine in the first place, and as acknowledged by the Court in its Judgment of
2016, it did not rule on the substance of Nicaragua’s submission I (3) back in 2012.
If the Court would have agreed with the objection of Colombia, the position of both
countries would have been undermined, because in 2012 the Court did not carry out
any substantive analysis of the factual and legal issues that would have been necessary
for resolving the claim. The decision of the Court established an important balance
between the elements of res judicata and the finality of the claim.

The cases mentioned above exemplified that even if the three traditional ele-
ments of the principle of res judicata are present in a new proceeding, the Court can
still decide that the principle does not apply if the issue at the heart of the dispute
has not previously been decided. The scope of the binding force of a decision of the
Court is the starting point for determining which res has been judicata, or if any res
has been judicata.

As demonstrated in this paper, even if there is no certainty that finality consti-
tuted an additional element to the principle of res judicata, the recent jurisdiction
of the Court suggests a more flexible approach to the elements of the principle in
contentious cases. Even if the existence of this fourth element is vague, one can find
some guidance as to the minimum standard “which any judgment on the merits
should meet in the ambit of maritime delimitation of the continental shelf”*’or other
similar cases.

The recent jurisprudence of the Court suggests the need to test the condition
of finality for the application of the principle. It also emphasizes the weight of all
the parts of a judgment for determining if a case is barred by res judicata due to the
junction of its elements; personae, petitu, causa petendi and the condition of finality.
That said, whether one would like to call finality an “element” or a “condition” seems
to be a purely semantic question. The guide for the application of the principle must
be the same as the objective of the Court, which is to settle dispute between States
and thus strengthen the legal security and the maintenance of international peace.
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