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Introduction’

From the 1970s onwards, coastal States around the world started concluding
fisheries access agreements (FAAs) with other States in order to grant these States
access to fish stocks located within the exclusive jurisdiction of coastal States—a
practice that is still very much alive today, albeit to a more limited extent. It is no
coincidence that the advent—and the peak—of FAAs fall within the same period of
time during which the concept of the exclusive economic zone (EEZ), as a maritime
zone of 200 nautical miles (nm) in which coastal States enjoy sovereign rights over
marine living resources, emerged. Indeed, these FAAs were often concluded to soften
the impact of EEZ declarations on the existing high seas fisheries of other States in
the relevant areas. However, the contribution of the practice deriving from FAAs
on the emergence of the concept of the EEZ as well as the rules contained in the
EEZ fisheries regime—and vice versa—has not been subject to a comprehensive and
in-depth study.?

The present article undertakes to fill this gap. In doing so, the article adopts a
legal history approach to seek to establish a connection between early FAA practice
and the emergence of the EEZ. For lack of space, the article is restricted to the impact
of FAAs on the emergence of that concept as such rather than detailed aspects of
the EEZ fisheries regime. First, it briefly discusses the status of the EEZ as a rule of
customary international law largely identical to its codification in Part V of the 1982
United Nations Convention on the Law of the Sea (UNCLOS).? Second, the article
explains the nature and function of FAAs. Third, the article discusses how treaty
provisions may contribute to the emergence of rules of customary international law
generally. The article then highlights how FAAs and related State practice have con-
tributed to the emergence of the EEZ as a maritime zone of 200 nm in which coastal
States enjoy exclusive fishery rights under customary international law even prior
to the adoption of UNCLOS. The analysis shows that the emergence of the EEZ fol-
lowed a stepwise process that started with the emergence of the concept of the exclu-
sive fishery zone (EFZ) and the concept of preferential fishing rights. Lastly, the
article offers some concluding remarks.
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The Customary Status
of the EEZ Fisheries Regime

In accordance with Part V of UNCLOS, coastal States may claim an EEZ of up
to 200 nm measured from the baselines of their territorial sea.* In that zone, coastal
States have sovereign rights (as opposed to full sovereignty like in the territorial sea)
for the purpose of exploring, exploiting, conserving and managing the marine living
resources.” Therefore, other States and their nationals may only fish in the EEZ with
the consent of the coastal State.® As the International Tribunal for the Law of the
Sea (ITLOS) confirmed in its Sub-Regional Fisheries Commission Advisory Opinion,
the coastal State’s sovereign rights over the living resources of the EEZ also entail a
primary responsibility of the coastal State to regulate its EEZ fisheries and enforce
its fisheries legislation.”

It is generally accepted that the right of coastal States to claim an EEZ of 200
nm forms part of customary international law.® At the very least, the concept of the
EEZ, i.e., the allocation of, inter alia, sovereign rights and jurisdiction concerning
marine resources to the coastal State based on the attribution of a maritime zone of
up to 200 nm subject to declaration, constitutes customary international law.” How-
ever, in the past some authors have expressed doubts that all provisions of Part V
of UNCLOS have acquired customary status and restrict their findings to “the broad
rights of coastal and other States enumerated in Articles 56 and 58 of the Con-
vention.” Others argue that, while State practice may not be uniform in all respects,
the comprehensive nature of UNCLOS supports not only the customary status
of the concept of the EEZ as such but also the accompanying regime of Part V of
UNCLOS in some detail." In this respect, it has been proposed to consider State
practice not in line with UNCLOS as “deviations from customary international rules”
rather than conduct aligned with rules of a different content.”? As the present article
is not concerned with the customary status of detailed aspects of the EEZ fisheries
regime codified in Part V of UNCLOS but with its customary status generally, these
broad findings are sufficient for the present purposes.

Fisheries Access Agreements (FAAs)

In maritime zones in which coastal States enjoy exclusive rights to fisheries,
any fishing by other States or their nationals is subject to the consent of the coastal
State. Such fisheries access to maritime zones within national jurisdiction is—and
has previously been—granted by way of FAAs.”® As agreements concluded between
sovereign States, FAAs are treaties governed by public international law." For the
EEZ, Article 62(2) of UNCLOS states that access is granted “through agreements
or other arrangements and pursuant to the terms, conditions, laws and regula-
tions referred to in [Article 62(4)].” Irrespective of whether the coastal State grants
foreign nationals or vessels access to its fisheries or not, any foreign fishing activities
fall under the jurisdiction of the coastal State and must therefore comply with the
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applicable domestic fishing laws and regulations.”” The coastal State has a corre-
sponding right—and primary responsibility—to enforce its fisheries laws and reg-
ulations.' In some cases, foreign operators obtain so-called “private licenses” directly
from the coastal State, in the absence of—or parallel to—an FAA with the flag State.”
It is submitted that such private licenses may also constitute relevant State practice
in the present context. They are, however, not the focus of this article—and of less
importance given that they involve private actors which do not (in most cases) rep-
resent the official views of their flag States. As is shown in the following section, it
is the view and practice of States entering into FAAs with coastal States that is essen-
tial in determining whether FAAs have contributed to the emergence of the cus-
tomary international law concept of the EEZ.

The Relevance of FAAs for the Formation
of Customary International Law

As FAAs are treaties, they do not in principle create rights and obligations for
States not party to the respective FAA in accordance with the fundamental rule of
treaty of pacta tertiis nec nocent nec prosunt.'® For FAAs, this means that they only
apply to waters under the jurisdiction of the parties to the relevant FAA. Irrespective
of these considerations, a rule of customary international law identical to treaty rules
may emerge'® and treaty provisions may play a role in this process.?® Such a rule of
customary international law—in the present case the right of States to claim an EEZ
of 200 nm in which they enjoy sovereign rights over marine living resources—is in
principle binding on all States.

Under Article 38(1)(b) of the Statute of the International Court of Justice (ICJ-
Statute), which is generally considered as the key authority in this regard, customary
international law is defined as “evidence of a general practice accepted as law.”?
From this definition, two main requirements can be distilled for the formation of a
rule of customary international law: State practice (“general practice”) and opinio
iuris (“accepted as law”).?? If the original “source” of a new customary rule is a treaty
rule, there is an additional requirement that the treaty rule in question must be of
a “fundamentally norm-creating character.”” This is understood as requiring the
rule to be both abstract and general.*

However, even if a treaty rule has the same content as an alleged new customary
rule, it is not self-evident that State practice in the application of that treaty rule is
in fact evidence of opinio iuris in that regard. On the contrary, the general presump-
tion will have to be that States bound by such a treaty rule act precisely because they
intend to comply with their treaty obligation, not because they are of the view that
they are bound by an identical rule of customary international law.* For this reason,
the International Court of Justice (IC]) stated in the North Sea Continental Shelf
Cases that from “[the parties’] action no inference could legitimately be drawn as to
the existence of a rule of customary international law.”2¢

Whenever the type of treaty in question is essentially of a contractual (traités-
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contrats) rather than a law-making (traités-lois) character, which is also true of FAAs,
particular caution is called for.”” However, it cannot be entirely ruled out that some
provisions even of what some would classify as a contractual treaty might be evidence
of opinio iuris.?® Instead, a treaty provision’s ability to generate opinio iuris must be
determined on a case-by-case basis. Nonetheless, whenever the ability of a treaty
rule to contribute to the emergence of a customary international law rule is at issue
(such as in the present case), additional requirements must be fulfilled. In particular,
the relevance of provisions contained in FAAs for the establishment of opinio iuris,
and thus for the formation of customary international law, must be ascertained based
on whether the provisions in question contain a statement about a rule of general
international law external to the treaty. If such a statement is present, the relevant
provision can display opinio iuris both with respect to rights and obligations. To
illustrate this point, a treaty rule containing a right or obligation to do “X” usually
lacks an external component. A treaty rule containing a right or obligation to do “X
as permitted/required by customary international law,” on the other hand, is an
express statement about the existence of a relevant customary rule external to the
treaty—and thus a reflection of opinio iuris.?®

As will be discussed below, fisheries treaties have considerable potential in prov-
ing assumptions about the nature and extent of coastal State rights and jurisdiction
in a maritime zone—based on the explicit or implicit acceptance of such rights and
jurisdiction by other States. The act of entering into an FAA with a coastal State sig-
nifies acceptance of the coastal State’s sovereign rights over the living resources in
the area of application of the FAA. It would be difficult to argue that such acceptance
is limited to that individual FAA and contains no statement regarding the rights of
the coastal State generally. To make such an argument would mean claiming that a
flag State entering into such an FAA would intentionally take part in a breach of
public international law by the coastal State.* Therefore, an external component,
namely a statement concerning the extent of coastal State rights and jurisdiction, is
always inherent in FAAs.*

The establishment of opinio juris with respect to obligations in provisions in
FAAs is equally not automatic. Obligations laid down in treaty provisions generally
arise from the treaty and are not proof of opinio iuris concerning the existence of
an obligation under customary international law.** In some cases, however, the rel-
evant treaty provision contains a statement indicating the parties’ view that an obli-
gation exists not (only) under the treaty but (also) under customary international
law—for example, a rule of reference incorporating general international law into
the treaty.”® A good example that has received considerable attention may be bor-
rowed from international investment law, where many bilateral investment treaties
(BITs) contain provisions which oblige States to “accord investments or returns of
investors of the other Contracting Party [...] fair and equitable treatment in accor-
dance with principles of international law.”** Without entering into the details of the
debate concerning the customary status of fair and equitable treatment (FET), it
may be pointed out for the sake of comparison that many commentators consider
that FET forms part of customary international—and that instead of merely codifying
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pre-existing customary rules, “[t]he conventional framework served as the primary
source for the customary formation of FET.” Where a provision in an FAA pos-
sesses a comparable external component, it may be seen as generating opinio iuris
with respect to an obligation under general international law.

The Emergence of the EEZ and the Role
of opinio iuris Established by FAAs

As the concept of the EEZ, as a sui generis zone under customary international
law, evolved prior to its codification in Part V of UNCLOS,* many of the rules and
practices codified in Part V of UNCLOS already existed in some form or another
prior to UNCLOS. The following section shows how FAAs contributed to the emer-
gence of the EEZ as a zone of 200 nm in which coastal States enjoy sovereign rights
over marine living resources.

The emergence of the EEZ fisheries regime and its predecessors (to be intro-
duced below), namely the concept of the 12 nm EFZ and the concept of “preferential
fishing rights,” are excellent examples of how FAAs, despite their contractual nature,
have contributed to the establishment of opinio iuris. The following section addresses
these developments in chronological order. As a starting point, it should be noted
that all States enjoy a (qualified) freedom of fishing on the high seas under both cus-
tomary and treaty law.”” This means, in principle, that no single State may claim
exclusive or even preferential access to high seas fisheries at the expense of other
States. However, through the gradual extension of coastal State rights and jurisdiction
over marine living resources during the 20th century, the area in which this freedom
applies has decreased dramatically.

The Emergence of the EFZ

The starting point for the emergence of the EEZ as a new concept under cus-
tomary international law could be seen in the emergence of a new maritime zone
covering the 3-12 nm (and 6-12 nm) belt beyond the territorial sea (which then had
a breadth of only 3 nm) in which coastal States would enjoy exclusive fishery rights
(the exclusive fishery zone (EFZ)).*® At the first United Nations Conference on the
Law of the Sea held in Geneva from 24 February to 27 April 1958 (UNCLOS I), a
number of States proposed an extension of the breadth of the territorial sea to 6 nm
and the creation of an EFZ of up to 12 nm measured from the baselines from which
the territorial sea is measured (i.e., the 6-12 nm belt beyond the territorial sea).*
However, no compromise on either the maximum breadth of the territorial sea or
the recognition of an EFZ could be reached at UNCLOS I. Accordingly, the 1958
Convention on the Territorial Sea and Contiguous Zone (CTSCZ)** does not define
the maximum breadth of the territorial sea. Article 1(1) of the CTSCZ merely provides
that “[t]he sovereignty of a State extends, beyond its land territory and its internal
waters, to a belt of sea adjacent to its coast, described as the territorial sea,” whereas
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Article 6 of the CTSCZ states that “[t]he outer limit of the territorial sea is the line
every point of which is at a distance from the nearest point of the baseline equal to
the breadth of the territorial sea” without indicating the extent of the “breadth of
the territorial sea.” However, this also meant that the breadth of the territorial sea
remained subject to general international law and that the CTSCZ has to be inter-
preted accordingly.” The concept of the EFZ, on the other hand, was neither con-
sidered to constitute part of the territorial sea nor of the contiguous zone, meaning
that it was not covered by the existing zones acknowledged by the 1958 Geneva Con-
ventions (see discussion below).

As such, the concept of an EFZ was generally considered incompatible with
Article 1 of the 1958 Convention on the High Seas*? which states, in its Article 1, that
the high seas cover “all parts of the sea that are not included in the territorial sea or
in the internal waters of a State” (therefore arguably leaving no room for an addi-
tional sui generis zone) and, in its Article 2(2), that all States enjoyed freedom of
fishing in the high seas.*’ Therefore, the question whether the maximum breadth of
the territorial sea remained at the generally accepted 3 nm, or at 6 nm plus an EFZ
of another 6 nm, or indeed at 12 nm, remained contested.** As a result, the second
United Nations Conference on the Law of the Sea (UNCLOS II) in 1960 was con-
vened to, inter alia, “[consider] further the questions of the breadth of the territorial
sea and fishery limits,” but proposals for an EFZ of up to 12 nm failed (by one vote).**

Participation in the 1958 Geneva Conventions remained relatively low and, as
aresult, proved to be less of an obstacle to the extension of coastal State jurisdiction
than might have been expected. This lack of support “was particularly reflected in
the rapidly developing state practice with respect to claims to fishing zones.”*
Indeed, the proposal for an extended territorial sea and EFZ at UNCLOS I and II,
which had only failed by one vote, “greatly strengthened the political legitimacy” of
the concept of the EFZ.*” The new developments were not restricted to unilateral
claims*® but also involved recognition of the right of coastal States to an EFZ beyond
the territorial sea between 3 nm (at the time) and 12 nm by other States in various
fisheries agreements.*’ This practice was relatively widespread amongst major coastal
States and fishing States—with such practice particularly concentrated in Europe.*

As early as 1960, the United Kingdom and Norway concluded an FAA, the pre-
amble of which expressly took into account “the proposal on the breadth of the ter-
ritorial sea and fishery limits which was put forward jointly by the Governments of
the United States of America and Canada at [UNCLOS II] in 1960 and which
obtained 54 votes.” In the preamble, the parties also affirmed “their belief that an
Agreement to stabilize fishery relations between the two countries should be based
on the aforesaid proposal, and should not contemplate the exclusion of fishing vessels
from any area beyond the limits of the fishery zone referred to in that proposal.”
Article IT of the FAA granted Norway the right to exclude fishing vessels registered
in the United Kingdom from “an area contiguous to the territorial sea of Norway
extending to a limit of 6 miles from the base line from which that territorial sea is
measured.” However, Article III of the FAA granted such vessels the right to continue
“to fish in the zone between the limits of 6 and 12 miles from the base line from
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which the territorial sea of Norway is measured”—although that right would expire
in 1970. Thus, Norway and the United Kingdom endorsed the concept of an EFZ
that would at least cover the belt from 3-12 nm.

Equally, in 1961, Iceland concluded two exchanges of notes with the United
Kingdom®? and Germany® respectively in order to settle a dispute concerning Ice-
land’s (then) contentious claim to a fishery zone of 12 nm. These agreements rec-
ognized the Icelandic claim but also granted the United Kingdom and Germany
fisheries access to the outer 6 nm of Iceland’s new fishery zone for a transition period
of three consecutive years. These exchanges of notes were mixed agreements, but
they included a fisheries access component.>

In a1962 FAA,” Norway granted the Union of Soviet Socialist Republics (USSR)
access to “a Norwegian fishing zone between the limits of six and twelve miles from
the base line from which the territorial waters of the Kingdom of Norway are meas-
ured™¢ in return for access to “Soviet territorial Waters in Varangerfjord between
the limits of six and twelve miles from the shore” with both access arrangements
expiring in 1970.

Perhaps the most significant development came with the conclusion of the 1964
London Fisheries Convention (LFC), which was concluded between several Euro-
pean States and provided for reciprocal fisheries access in specifically designated
coastal waters.”® Article 1(1) of the LFC states that “[e]ach Contracting Party recog-
nizes the right of any other Contracting Party to establish the fishery régime
described in Articles 2 to 6 of the present Convention.” This statement is completed
by Articles 2 and 3 of the LFC. Article 2 states that “[t]he coastal State has the exclu-
sive right to fish and exclusive jurisdiction in matters of fisheries within the belt of
six miles measured from the baseline of its territorial sea.” In addition, Article 3 of
the LFC states that “[w]ithin the belt between six and twelve miles measured from
the baseline of the territorial sea, the right to fish shall be exercised only by the
coastal State.” However, other States had a continued right to fisheries access if their
“fishing vessels [...] have habitually fished in that belt between Ist January, 1953 and
31st December 1962.” The LFC entered into force in 1966 and by 1971 it had twelve
parties, all of which were European coastal States (Belgium, Denmark, France, Ger-
many, Ireland, Italy, the Netherlands, Poland, Portugal, Spain, Sweden, and the
United Kingdom).”® Reference to the regime established by the LFC was also made
in a 1964 FAA between the United Kingdom and Norway which implemented the
earlier FAA 0f 1960.%° This bilateral agreement is relevant in so far as Norway never
became a party to the LEC.

After the conclusion of the LFC, the practice of claiming an EFZ became more
widespread in other regions of the world. In 1965, Japan and South Korea concluded
an agreement (not strictly speaking an FAA) in which they “mutually recognize[d]
that each High Contracting Party has the right to establish a sea zone (hereinafter
‘fishery zone’), extending not more than 12 nautical miles from its respective coastal
base line, over which it will have exclusive jurisdiction with respect to fisheries.”
After New Zealand had claimed an EFZ, it concluded an FAA with Japan in 1967
which implicitly recognized New Zealand’s EFZ by granting Japan access (until 1970)
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to certain fisheries in the 6-12 nm belt of the EFZ.%? One year later, Australia con-
cluded a similar FA A with Japan, which in principle excluded Japanese fishing vessels
from fishing in the 12 nm EFZ of Australia, as well as the Territory of Papua and
the Trust Territory of New Guinea (which are today part of independent Papua New
Guinea) except for specific access arrangements.®® As far as North America is con-
cerned, in 1967 the United States and Mexico concluded an FAA which provided
for reciprocal access to parts of the 9-12 nm belt of their respective EFZs.** Similarly,
in 1968 Mexico concluded an FAA with Japan which granted Japan access to parts
of the 9-12 nm belt of the Mexican EFZ.% Finally, the practice of establishing EFZs
was also not absent from the African continent, as evidenced by a 1969 FAA between
Spain and Morocco, which granted Spain access to parts of Morocco’s EFZ of 12
nm.*

Opverall, the examples given here (which are by no means exhaustive) are evi-
dence of the practice of as many as 22 States from different parts of the world (and
including most important fishing nations at that time) recognizing the right of
coastal States to establish an EFZ of 12 nm. In light of the freedom of fishing on the
high seas enshrined in the HSC, these treaties did not codify a pre-existing rule of
customary international law. To the contrary, the opinio iuris reflected in the recog-
nition of the concept of the EFZ in FAAs® was constitutive of a new rule of customary
international law. In fact, it has been suggested that the striking absence of strong
opposition against these EFZ claims was not only due to the near-agreement at
UNCLOS II but also due to the fact that almost all coastal States claiming an EFZ
continued to grant other States’ fisheries access to this zone.%® Seen from this per-
spective, FAAs may have had an additional catalytic effect in generating opinio iuris.
Thus, the ICT’s finding in its 1974 judgments in the Fisheries Jurisdiction Cases that
“the concept of the fishery zone, the area in which a State may claim exclusive fishery
jurisdiction [...]; the extension of that fishery zone up to a 12-mile limit from the
baselines appears now to be generally accepted” and that this concept had “crystal-
lized as customary law in recent years arising out of the general consensus revealed
at [UNCLOS II]” appears to be well founded.®’

During UNCLOS I and II, most States regarded the EFZ as a sui generis concept
that was different from the territorial sea. This position was confirmed by the State
practice presented here. The coastal State’s rights in the EFZ were indeed restricted
to exclusive rights to fisheries and did not amount to a form of “sovereignty” that
could be likened to the coastal State’s rights in the territorial sea. It follows that the
EFZ must be regarded as the functional predecessor of the EEZ rather than as a step
in the gradual extension of the territorial sea towards 12 nm.”® Indeed, the ICJ stated
in the Fisheries Jurisdiction Cases that the EFZ granted coastal States exclusive rights
to fisheries “independently of its territorial sea” and was therefore “a tertium genus
between the territorial sea and the high seas.” If this is true, the declaration of
recognition of the coastal State’s right to an EFZ of up to 12 nm in FAAs may be
regarded as a precedent for similar declarations in later FAAs which concerned the
existence of a right of coastal States to claim an EEZ of 200 nm in which they enjoyed
sovereign rights to marine living resources (discussed in the next section).
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The Emergence of the Concept of Preferential Fishing Rights

Soon after the emergence of the concept of the EFZ, a further development con-
cerning fishery rights of coastal States took place. Even when the waters beyond the
territorial sea and beyond the EFZ (i.e., the waters beyond 12 nm of the coast) were
still part of the high seas for the purposes fisheries, the question of whether the inter-
ests of certain States (e.g., coastal States, distant water fishing nations, geographically
disadvantaged States) should be somehow reflected in a more nuanced regime of
priorities for fisheries access to these areas was present.”? To this end, Article 6(1)
of the 1958 Convention on Fishing and Conservation of the Living Resources of the
High Seas recognized that “[a] coastal State has a special interest in the maintenance
of the productivity of the living resources in any area of the high seas adjacent to its
territorial sea.””* Of course, this was a vague concept and as the remaining paragraphs
of Article 6 prove, the coastal State’s special interest mainly concerned unilateral
conservation measures and fell short of exclusive jurisdiction.” Parallel to the devel-
opment of the concept of “special interest,” the concept of “preferential fishing
rights” of coastal States in the waters adjacent to their coasts emerged. Unlike the
former, the latter concept focused on preferential fisheries access rather than con-
servation—at least in situations where the coastal State’s population was highly
dependent on its coastal fisheries.”” However, the concept did not provide for exclu-
sive fisheries jurisdiction either. As one author put it, the difference between the
concept of the EFZ and the concept of preferential fishing rights is that the latter
“relates to catch and not to jurisdiction” whereas in the former “the exclusiveness
relates to jurisdiction and not necessarily to catch.””¢

To some extent, the interest of coastal States in preferential fishing rights was
reflected in both bilateral and multilateral treaties.”” However, it appears that this
practice was rather scarce. For example, the preamble of the multilateral Arrange-
ment relating to Fisheries in Waters surrounding the Faroe Islands concluded by
Belgium, Denmark, France, the Federal Republic of Germany, Norway, Poland and
the United Kingdom in 1973 recognized “that the Faroe Islands should enjoy pref-
erence in waters surrounding the Faroe Islands” and its Article 4 contains preferential
fisheries access for the Faroe Islands by exempting the Faroe Islands from seasonal
and spatially restricted closures for trawl fishing established by Article 3(1).”® Equally,
Article II(1) of the Agreement on the Regulation of the Fishing of North-East Arctic
(Arcto-Norwegian) Cod concluded by the United Kingdom, Norway and the USSR
in 1973 allocated the biggest share of the envisaged quota to Norway as the coastal
State, whereas Article II(2) granted Norway an additional quota for “coastal cod”
which was to be considered as a separate stock.”

In 1975 the United States and Poland concluded an agreement in which both
States agreed to take “into account anticipated legal and jurisdictional changes in
the regime of fisheries management based upon the consensus emerging from the
Third United Nations Conference on the Law of the Sea.”® The principles governing
fisheries access to the waters adjacent to the territorial sea of the United States envis-
aged by Article 2(1)(c) of that agreement included “preferential harvesting rights for
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United States fishermen based on their capacity to harvest the living resources.” As
evidenced by Article 2(2) of that agreement, the United States’ preferential harvesting
rights were of a nature that could have fully displaced Polish fishing vessels if no
surplus was available.

While the examples given here are not exhaustive, it seems that—when com-
pared to the practice supporting the concept of the EFZ—practice in support of the
concept of preferential fishing rights was neither widespread nor uniform. Nonethe-
less, in its Fisheries Jurisdiction judgments of 1974, the ICJ took note of, inter alia,
this treaty practice in determining the legal status of the concept of preferential fish-
ing rights:

State practice on the subject of fisheries reveals an increasing and widespread
acceptance of the concept of preferential rights for coastal States [...]. [T]he pref-
erential rights of the coastal State were recognized in various bilateral and multi-
lateral international agreements.*

The ICJ then went on to accept the status as a rule of customary international law
of “the concept of preferential rights of fishing in adjacent waters in favor of the
coastal State in a situation of special dependence on its coastal fisheries, this pref-
erence operating in regard to other States concerned in the exploitation of the same
fisheries.”® Thus, the ICJ expressly made use of statements of acceptance of prefer-
ential fishing rights in fisheries treaties in order to establish opinio iuris with respect
to the customary status of that concept.

Thus, treaties similar to FAAs were seen by the IC]J as contributing to opinio
iuris concerning the alleged customary international law concept of preferential fish-
ing rights for coastal States (under certain conditions).*® This finding has been subject
to considerable criticism and—in the view of the present author—rightly so. There
is scarce evidence of relevant State practice and the negotiation history of the agree-
ments discussed above (the first two of which were mentioned by the ICJ) does not
imply that flag States had accepted a legal obligation to grant coastal States prefer-
ential access.®* Indeed, with the possible exception of the preamble of the Faroe
Arrangement, it is doubtful that these treaties contained an external component that
could be evidence of opinio iuris. While the ICJ’s finding is not entirely convincing,
it is proof of the willingness of the ICJ to use the recognition of legal concepts in
regional fisheries treaties as evidence of opinio iuris.

The Emergence of the EEZ

Most of the text of the EEZ fisheries regime of Part V of UNCLOS was agreed
upon by 1976—six years before UNCLOS was signed and 18 years before its entry
into force.®®> Nonetheless, as late as 1977, some authors still insisted on the basis of
the ICJ’s judgments in the Fisheries Jurisdiction Cases that the concept of the EEZ
had “no present standing in international law.”® However, on the basis of the evi-
dence available, it seems more likely that, already in the late 1970s, the EEZ’s “accep-
tance as part of existing or emerging customary international law was anticipated
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or reflected by national legislation and measures and by many bilateral fisheries
agreements.” In this regard, it should be noted that while many States did not at
first claim “full EEZs” but extended EFZs of up to 200 nm, the latter can be consid-
ered as reflecting a part of the former and are thus included in the notion of the
EEZ.

Indeed, soon after the IC] had found in its Fisheries Jurisdiction judgments that
the concepts of the 12 nm EFZ and preferential fishing rights constituted rules of
customary international law, an increasing number of coastal States began to uni-
laterally claim zones of up to 200 nm in which they asserted sovereign rights over
marine living resources and enacted national legislation to make use of these sov-
ereign rights (EFZs/EEZs).*® The opinio iuris of these States concerning the existence
of their right to a 200 nm zone was evidenced by their own claims. Of particular
weight, however, is the opinio iuris of States other than those States asserting the
right in question. In other words, it is important to study the reaction of other
(affected) States to the claims of coastal States to extended jurisdiction. While there
were at first many objections to the claims to coastal States to an EFZ/EEZ of 200
nm, States also increasingly began to conclude FAAs concerning EFZs/EEZs in the
1970s.% Of these FAAs, most were concluded either between developing coastal
States and developed nations with fishing fleet overcapacities (as is still the case
today)® or between developed States in order to phase out previous fishing activities
in areas which now fell within new EFZs/EEZs.”!

It is submitted that these FAAs are evidence of opinio iuris.** In the Asia-Pacific
region, for example, New Zealand concluded FAAs with Japan,” South Korea,’* and
the USSR* in 1978, all of which contained clauses in their preambles recognizing
New Zealand’s claim to sovereign rights over marine living resources within a zone
0f 200 nm. The United States concluded FAAs containing similar clauses with South
Korea®® and Japan.®” A clause in the preamble of the 1978 FAA between New Zealand
and Japan read as follows:

Recognizing that, in accordance with relevant principles of international law, the
Government of New Zealand has established a zone of 200 nautical miles within
which it exercises sovereign rights for the purpose of exploring and exploiting,
conserving and managing the living resources].]

Similar statements can be found in trans-Atlantic FAAs such as the 1975 FAA
between Canada and Norway, which contains the following clause in its preamble:

Recognizing that both Governments propose to extend their areas of jurisdiction
over such living resources pursuant to and in accordance with relevant principles
of international law, and to exercise within these areas sovereign rights for the
purpose of exploring and exploiting, conserving and managing these
resources|[.]”®

Of this FAA, it has been said that it “was the first [Canadian] agreement signed
which recognized Norwegian rights to a share of the surplus in exchange for de facto
recognition of an eventual [200 nm] Canadian zone.””

The same clause exists, for example, in the preamble of 1976 FAA between

16 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2018



Canada and Portugal®® and in the preamble of the 1976 FAA between Canada and
Spain.’ Equally, the preamble of the 1977 FAA between the United States and the
European Economic Community (EEC) acknowledged “the fishery management
authority of the United States as set forth in the Fishery Conservation and Manage-
ment Act of 19767%2—legislation unilaterally enacted by the United States in order
to establish a 200 nm fishery conservation zone in which the United States claimed
exclusive fisheries jurisdiction.' Similar statements can be found, for example, in
the preambles of the 1977 FAA between the United States and Cuba'™ (the latter
being evidence of at least some Latin American practice) and the 1976 FAA between
the United States and Poland.'® Relevant practice from the 1970s can also be found
on the African continent. For example, the preamble of the 1981 FAA between Mau-
ritania and the USSR takes “into account the decision of the Islamic Republic of
Mauritania to establish a 200-mile economic zone.” Equally, the preamble of the
1979 FAA between South Africa and Spain contained the following statement:

Recognizing the fact that the Government of the Republic of South Africa has
extended its jurisdiction over the living resources of its adjacent waters pursuant
to and in accordance with relevant principles of international law, and exercises
within a zone of 200 nautical miles sovereign rights for the purpose of exploring
and exploiting, conserving and managing these resources[.]'"”

It may be concluded that the practice was widespread and involved most major fish-
ing nations. One aspect of the examples provided above, however, could be criti-
cized—namely the fact that all States engaging in the practice of recognizing other
States’ EEZ claims were in fact also coastal States themselves and did therefore act
with the prospect of gaining sovereign rights over marine living resources in exten-
sive marine areas. On this basis, and given the risk of “creeping jurisdiction” by
coastal States through such practice, it could be argued that their opinio iuris should
not carry the same weight as the opinio iuris of landlocked States. While this argu-
ment is not entirely without merit, it should be borne in mind that most of the States
entering into FAAs (e.g., the United States, the USSR or Japan) are also important
flag States which are traditionally opposed to extensions of coastal State jurisdiction
despite the fact that they are coastal States themselves. In addition, few landlocked
States have a considerable fishing fleet—and those that do have such a fleet do often
not pursue a very active fisheries policy that would lead to vocal objections to the
practice of coastal States and other flag States. Given these considerations, it seems
legitimate to uphold the inferences drawn above with respect to the opinio iuris gen-
erated by FAAs recognizing coastal States’ rights to an EEZ.

Conclusion

The present article has shown that there was a gradual development from com-
plete freedom of fishing on the high seas adjacent to a coastal State’s territorial sea
towards a fisheries regime that provided for exclusive fishing rights of coastal States
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in maritime zones of increasing breadth. This development was influenced by State
practice arising out of FAAs. First, FAAs and related practice were a major source
of opinio iuris with respect to the emergence of the EFZ of up to 12 nm as a rule of
customary international law. Second, it is doubtful whether the concept of prefer-
ential fishing rights ever attained the status of a rule of customary international law
as asserted by the IC]—and FAAs in the strict sense did not contribute significantly
to the development of that concept. Third, similar practice to that which contributed
to the emergence of the 12 nm EFZ was later adopted with respect to EFZs/EEZs as
zones of 200 nm in which coastal States have sovereign rights over living resources.
Specifically, the article has shown that the unilateral EEZ claims of coastal States
which are often referenced in literature dealing with the emergence of the EEZ were
accompanied by FAAs recognizing coastal States’ rights to claim an EEZ of 200 nm.
These FAAs are clear evidence of the acceptance by other States of coastal States’
claims to an EFZ/EEZ. Consequently, they were evidence of opinio iuris with regard
to the status of the EEZ/EFZ as a rule of customary international law prior to its
codification in Part V of UNCLOS. Of course, the development of the EEZ fisheries
law regime did not stop with the entry into force of UNCLOS, and neither did the
influence of FAAs on that regime. FAAs continue to shape the content of the rules
of Part V of UNCLOS because they may constitute subsequent State practice relevant
to the interpretation of Part V of UNCLOS.!® Equally, given the fact that Part V of
UNCLOS continues to provide only a general framework for EEZ fisheries regula-
tion, FAAs continue to be used as specific and more detailed regulatory tools in EEZ
fisheries management throughout the world.
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