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responses under international law to put a halt to unilateral acts conducted in unde-
limited areas. The question is important especially since only half of the potential
maritime boundaries have been delimited around the world. It has furthermore a
significant practical dimension, considering the fact that there are many examples
of States acting without notable restraint in disputed areas. The findings may also
have important implications for non-State users of the area in question.

Originality, Value—This article presents an analysis of the courses of action
available to States facing unilateral activities conducted in disputed maritime areas
from the protest through diplomatic channels to the implementation of lawful coun-
termeasures.

Keywords: countermeasures, maritime law enforcement,
Part XV UNCLOS, protesting, provisional arrangements,
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I. Introduction

A number of undelimited maritime areas continues to burden relations between
coastal States with opposite or adjacent coasts. Notwithstanding the obligations of
States Parties to UNCLOS? under Articles 74(3) and 83(3) to make every effort to
enter into provisional arrangements of a practical nature and not to jeopardize or
hamper the reaching of a final agreement, various examples of States acting without
sufficient restraint are observed in undelimited areas.?

On February 16, 2019, Kenya summoned its ambassador to Somalia and asked
his Somalia counterpart to leave. The summons was a consequence “of a most regret-
ful and egregious decision by the government of Somalia to auction off oil and gas
blocks in Kenya’s maritime territorial area that borders Somalia,” the Foreign Min-
istry said.* The Somalia v. Kenya dispute is currently pending before the International
Court of Justice (“ICJ” or “Court”). Somalia accused Kenya of acting unilaterally to
exploit both the living and non-living resources on Somalia’s side of an equidistance
line.” It further accused Kenya of having encouraged fisheries within the disputed
area.® On June 17, 2019, Japan has protested what is says was an “unauthorized Chi-
nese maritime survey within its economic waters near disputed East China Sea
islands.” The Ministry said it was “extremely regrettable” that the Chinese survey ship
was seen conducting research in the area without obtaining Japan’s permission. It
is recalled that the two countries concluded a framework for mutual prior notifica-
tion of marine scientific research in 2001.” On February 7, 2019, Japan has lodged
another protest with China over its continued “deployment of a drilling ship at a gas
tield” in a contested area of the East China Sea. “It’s extremely regrettable that China
has continued its unilateral development activity,”® Chief Cabinet Secretary said.
According to China, it was operating in areas “indisputably” under its jurisdiction.’
On December 22, 2018, a Venezuelan navy vessel intercepted a ship exploring for
oil on behalf of Exxon Mobil in Guyanese waters. Guyana’s Foreign Ministry said:
“Guyana rejects this illegal, aggressive and hostile act,” adding that the move “violates
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the sovereignty and territorial integrity of our country.”™ According to Venezuela,
the incident occurred in an area under “undoubtedly Venezuelan sovereignty.”

Considering these examples, the question boils down to how a State may
respond to the other State’s unilateral conduct undertaken in an undelimited area.
The purpose of this article is to study the permissible and meaningful responses
under international law to put a halt to unilateral acts conducted in disputed areas.
This paper first provides a brief analysis of the content of the two-pronged obliga-
tions contained in Articles 74(3) and 83(3) UNCLOS. It then examines the following
courses of action: protesting, adjudication, provisional measures, maritime law
enforcement, and countermeasures.

II. The Obligations to Make Every Effort
to Enter into Provisional Arrangements
of a Practical Nature and not to Jeopardize
or Hamper the Reaching of a Final Agreement

Pending the reaching of a final delimitation agreement of the EEZ and conti-
nental shelf, respectively, Articles 74(3) and 83(3) UNCLOS impose on the coastal
States concerned two interlinked obligations of conduct.”” These States concerned
are under a positive obligation to make every effort to enter into provisional arrange-
ments of a practical nature, and a negative obligation to make every effort not to
jeopardize or hamper the reaching of a final agreement. The two obligations simul-
taneously attempt to promote but also limit activities in disputed areas during the
transitional period.” As the Arbitral Tribunal in Guyana/Suriname held, they con-
stitute “an implicit acknowledgment of the importance of avoiding the suspension
of economic development in a disputed maritime areas, as long as such activities do
not affect the reaching of a final agreement.”™ Besides, States are bound by the two
obligations during the entire transitional period, i.e., the “period after the maritime
delimitation dispute has been established until a final delimitation by agreement or
adjudication has been achieved.” The two obligations arise when States made it
clear that there are overlapping entitlements through a diplomatic protest, legislative
act, concrete proposal of a boundary, invitation of negotiation, or notes verbales to
the Commission on the Limits of the Continental Shelf.

The first obligation aims to invite States to conclude provisional arrangements
dealing with the management of resources, or other aspects related to the maritime
area subjected to overlapping claims. It was interpreted as an obligation to mean-
ingfully negotiate in good faith. It requires the States concerned to “enter into negotia-
tions with a view to arriving at an agreement and not merely go through a formal
process of negotiation.” It does not amount to an obligation to reach effectively such
agreements.'” Furthermore, a State facing unilateral activities should request nego-
tiations (and not merely request the offending State to refrain from continuing its
activities) to be able to claim a breach of such obligation."” Neither merely a non-
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binding recommendation nor encouragement, the obligation to negotiate is a
mandatory rule and its breach would represent a violation of international law.*

The second obligation aims to prevent only activities that will jeopardize or
hamper the reaching of a final agreement. This obligation to exercise restraint is
thus not intended to preclude all activities in undelimited areas.” Where provisional
arrangements have been reached, these agreements regulate the conduct of the par-
ties in the undelimited area. However, in the situation where no such arrangements
have been reached or where they cover only a limited category of activities, the
States’ obligations concerning an undelimited area are described by the words “not
to jeopardize or hamper the reaching of the final agreement.”* The permissible
activities should thus be assessed on a case-by-case basis. In the Guyana/Suriname
award, the Arbitral Tribunal pronounced itself on the substantive legal difference
between oil exploration activities and exploratory drilling. It considered that uni-
lateral activities that might lead to a permanent physical change to the marine envi-
ronment would generally be regarded as activities jeopardizing or hampering the
reaching of a final agreement. Hence, unilateral seismic testing seems to amount to
unilateral activities permissible in disputed areas, while exploratory drilling does
not.” But the Ghana/Céte d’Ivoire case seemingly suggests otherwise. The Special
Chamber of the International Tribunal for the Law of the Sea (“Tribunal” or
“ITLOS”) found that it may be permissible for a State to undertake unilateral drilling
activities in a disputed area.?* The distinction between seismic exploration and
drilling activities is therefore debatable.

II1. Protesting

First of all, faced with an activity unilaterally undertaken that jeopardizes or
hampers the reaching of a final agreement, a State can protest against it. A protest
is a formal objection by “a State, against a conduct or a claim purported to be contrary
to or unfounded in international law.”” This protest may preserve the rights of the
State since the obligations provided for in Articles 74(3) and 83(3) UNCLOS arise
when the States make clear that there are overlapping claims. In doing so, the State
also makes known that it does not acquiesce.”® An example may be found in
Ghana/Céte d’Ivoire where Ghana argued that a tacit agreement has emerged
between the parties on a common maritime boundary as a result of their mutual
acceptance of such a boundary over many decades. It relied, inter alia, on the fact
that Cote d’Ivoire never once protested or objected to any of Ghana’s extensive activ-
ities on its side of the agreed line.”” On another note, protest invokes state respon-
sibility of another State?® as well as implies the existence of dispute.”

The diplomatic protest could be notably coupled with complaints to the UN
Security Council and/or the UN General Assembly. By way of example, in 1976, the
unilateral exploration carried out by Turkey without Greece’s consent in areas of
the continental shelf in the Aegean Sea claimed by the latter triggered a simultaneous
and parallel Greek action to the ICJ and to the UN Security Council. On August 25,
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1976, the Security Council adopted Resolution 395 by which, inter alia, it urged “the
Governments of Greece and Turkey to do everything in their power to reduce the
present tensions in the area so that the negotiating process may be facilitated,” and
called upon the parties “to resume direct negotiations over their differences and
appealed to them to do everything within their power to ensure that these negotia-
tions will result in mutually acceptable solutions.” It also recalled the need for them
“to respect each other’s international rights and obligations and to avoid any incident
which might lead to the aggravation of the situation and which, consequently, might
compromise their efforts towards a peaceful solution.”™" Accordingly, the ICJ found
it was not necessary “to indicate interim measures of protection for the sole purpose
of preventing the aggravation or extension of a dispute.”?

Depending upon the particular circumstances of a case, a mere protest may not
suffice and further responses may be required.

IV. Compulsory Dispute Resolution
Under UNCLOS

Facing unilateral acts conducted by another State in an undelimited area, a
claimant State could resort to the compulsory procedures provided for in Part XV
UNCLOS for the peaceful resolution of disputes.

4.1 Requirements Under Article 283 UNCLOS

Recourse to Part XV brings into play the requirements of Article 283 UNCLOS.
It requires parties in dispute to “proceed expeditiously to an exchange of views
regarding its settlement by negotiation or other peaceful means.”* It also requires
a further exchange of views upon the failure of a dispute settlement procedure.*
The purpose of this article is “to ensure that a State would not be taken entirely by
surprise by the initiation of compulsory proceedings.””® The parties must exchange
views on the means to settle the dispute, but they are not under an obligation to
engage in substantive negotiations.*® A State is furthermore “not obliged to continue
with an exchange of views when it concludes that the possibilities of reaching agree-
ment had been exhausted.””’

Interpreting the articulation between Articles 283 and 74 and 83 UNCLOS, the
Arbitral Tribunal in Arbitration between Barbados and the Republic of Trinidad and
Tobago reached the conclusion that such requirements overlap with the obligation
to agree upon delimitation. Since the Parties have already spent a “reasonable period
of time” seeking to negotiate a solution to their delimitation problems, it considered
that to require a further separate exchange of views on its settlement by negotiation
or other peaceful means or procedure for settlement was “unrealistic.”®® Similarly,
the Arbitral Tribunal in Chagos Marine Protected Area Arbitration emphasized: “an
overly formalistic application of Article 283 does not accord with how diplomatic
negotiations are actually carried out. [...] In practice, substantive negotiations con-
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cerning the parties’ dispute are not neatly separated from exchanges of views on the
preferred means of settling a dispute.” Therefore, by seeking to negotiate a solution
to delimitation problems during a “reasonable period of time” under Articles 74
and 83 UNCLOS, States seem to have already exhausted the requirements of Article
283. States having exhausted the requirements under Article 283 have not, however,
exhausted the obligation to enter into provisional arrangements.

4.2 Declaration Under Article 298 UNCLOS

Upon the failure of the Parties to settle their dispute by recourse to Section 1,
i.e., to settle it by negotiations, Part XV, Section 2, UNCLOS gives a Party to a dispute
concerning the interpretation or application of UNCLOS a unilateral right to submit
it to compulsory settlement by a court or tribunal.** However, when signing, ratifying
or acceding to UNCLOS or at any time thereafter, Article 298 UNCLOS explicitly
permits States Parties to exclude certain categories of disputes from compulsory
procedures. As envisaged in Article 298(1)(a)(i) UNCLOS, a State could make a dec-
laration so as to opt out of the compulsory settlement of “disputes concerning the
interpretation or application of articles 15, 74 and 83 relating to sea boundary delim-
itations, or those involving historic bays or titles.” Such a dispute may still be subject
to the compulsory conciliation procedures in Annex V UNCLOS if it meets certain
conditions.” The question arises of whether the two obligations enshrined in the
common paragraph 3 of Articles 74 and 83 UNCLOS were intended to be covered
by Article 298(1)(a)(i) UNCLOS. According to some, the exceptions must be strictly
construed. Furthermore, the explicit reference to the disputes “relating to sea bound-
ary delimitations” indicates that disputes arising out of an alleged breach of the two
obligations does not fall within the scope of declarations under Article 298(1)(a)(i)
UNCLOS.* Others, instead, argued that such a declaration also excludes the disputes
concerning these two obligations.*® It is open to discussion since the question has
not yet been tested by any court or tribunal.**

Considering the interpretation whereby the two obligations might be captured
by such a declaration raises some interesting questions. The Ghana/Céte d’Ivoire
case may serve as a good example for further discussions. Ghana closed off the pos-
sibility of a judicial solution by filing a declaration under Article 298 UNCLOS, “so
shielding its activities from the scrutiny of a judicial body and preventing any possi-
bility of the dispute’s being settled by a third party.”** Following the discovery of a
significant oil deposit in the TEN zone,* it lodged a declaration on December 15, 2009,
in accordance with Article 298(1)(a) UNCLOS excluding disputes concerning sea
boundary delimitations from compulsory dispute settlement as provided for in sec-
tion 2 of Part XV UNCLOS.* At that time, it seemed that Ghana used the opportunity
to exponentially step up its drilling activities, increase the number of oil contracts and
grant permission for seismic surveys to be conducted in the disputed area in spite
of Cote d’Ivoire’s repeated objections.*® Ghana kept its declaration in force until after
having instituted proceedings and it eventually withdrew it on September 22, 2014.*
The Special Chamber decided that the fact that Ghana initially closed off the possibil-
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ity of a judicial solution by filing the declaration under Article 298 was not contrary
to the obligation to negotiate in good faith since the UNCLOS explicitly permits it.*°

Against this background, a first question arises: can a State lodge a declaration
after a dispute has arisen concerning the interpretation or application of Articles
74(3) and 83(3) between the parties to prevent proceedings being instituted against
it in respect of this dispute? The limitation of the declaration under Article 298
UNCLOS can have “an impact upon an existing dispute which has yet to reach the
stage of proceedings before a Section 2 court of tribunal.”" A declaration under Arti-
cle 298 may indeed be withdrawn or amended at any time by a State party.”> A new
declaration or a withdrawal of a declaration does not, however, affect a proceeding
that is underway.”

The ICJ jurisprudence might be of interest for this issue.>* In the Right of Passage
Over Indian Territory case, the Court found that a declaration of acceptance to its com-
pulsory jurisdiction applies to disputes brought before it after the date of notification
and that no retroactive effect can properly be imputed to notifications made.” In
the Case concerning Military and Paramilitary Activities in and against Nicaragua,
the Court considered the question of the precise period of notice appropriate to ter-
minate a declaration. It should be observed that in the Right of Passage over Indian
Territory case, it did make a pronouncement on the opposite situation, where Por-
tugal had made a declaration regarding the Optional Clause only a few days before
it filed an application against India based on this declaration.*® In the Case concerning
Military and Paramilitary Activities in and against Nicaragua, while the United
States was bound by self-imposed clause of six months’ notice, the ICJ held that:

the right of immediate termination of declarations with indefinite duration is far
from established. It appears from the requirements of good faith that they should
be treated, by analogy, according to the law of treaties, which requires a reason-
able time for withdrawal from or termination of treaties that contain no provi-
sion regarding the duration of their validity.”

On the question of what reasonable period of notice would legally be required, the
Court observed that three days would not amount to a reasonable time.*® In the Fish-
eries Jurisdiction (Spain v. Canada), the Court upheld the declaration of reservation
made 10 months prior to an application to it by Spain to the jurisdiction of the Court
in relation to disputes concerning conservation measures applicable to vessels fishing
in the NAFO Regulatory area.”® By comparison, a State making a declaration under
Article 298(i)(a) UNCLOS may be subject to the tests of good faith and reasonable
period of notice.®® The precise period of notice must necessarily be fixed in concreto
according to the circumstances of the case,* especially taking into account the timing
and subject of the reservation.®

A second question arises of whether any dispute connected with the undelimited
area should be excluded automatically. It should be noted at the outset that the invo-
cation of a declaration under Article 298 does not as such oust the tribunal’s juris-
diction. A Party to a dispute cannot determine unilaterally whether the exclusion
applies in a given case.®® Besides, the South China Sea Arbitration shed useful light
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on the interpretation of declaration under Article 298. The Philippines had challenged
the existence and extent of the maritime entitlements claimed by China in the South
China Sea. The Arbitral Tribunal in its Award on Jurisdiction and Admissibility
found that this was not a dispute over maritime boundaries since the Philippines
had not requested the Tribunal to delimit any overlapping entitlements between the
two States.®

Notwithstanding a declaration under Article 298, a dispute connected with Arti-
cles 74(3) and 83(3) UNCLOS might be brought before a court or a tribunal. Other
obligations under UNCLOS (which does not call upon the breach of the obligation
to enter into provisional arrangement and/or not to jeopardize or hamper the reach-
ing of the final agreement)® may indeed provide potential legal bases for proceedings
under Part XV: the “due regard” obligations (Articles 56[2] and 58[3] UNCLOS),
exclusive rights of exploration and exploitation of the natural resources of the con-
tinental shelf (Articles 56[1] and 77[1] UNCLOS),* laws and regulations regarding
drilling on the continental shelf (Article 81 UNCLOS), operation of law enforcement
vessels (e.g., Articles 73, 224-227, 232 UNCLOS),*” cooperation of States bordering
enclosed or semi-enclosed seas (Article 123 UNCLOS),*® obligation to protect and
preserve the marine environment (Part XII UNCLOS), exclusive right to conduct
maritime scientific research (Article 246[5] UNCLOS), obligation to settle disputes
by peaceful means (Article 279 UNCLOS), and good faith and abuses of rights (Arti-
cle 300 UNCLOS).% Finally, it should be added that making a declaration under
Article 298 does not mean that a State does not have to comply with the obligation
to settle disputes by peaceful means, expeditious exchange of views regarding the
settlement of the dispute, invitation to conciliation as well as the general principle
of good faith and abuse of rights.”

V. Request for the Prescription
of Provisional Measures

Another option for a claimant State to address unilateral conduct committed
in an undelimited area potentially in violation of Articles 74(3) and 83(3) is to request
provisional measures as provided for in Article 290 UNCLOS.” Such measures aim
at preserving the status quo of the litigation in question pending the proceedings
and/or avoiding an aggravation of the dispute between the parties.”

5.1 Conditions

Article 290 UNCLOS serves two situations. (1) Its paragraph 1 deals with the
situation where “the court or tribunal may prescribe any provisional measures which
it considers appropriate under the circumstances to preserve the respective rights
of the parties to the disputes or to prevent serious harm to the marine environment,
pending the final decision.” (2) Its paragraph 5 gives compulsory residual jurisdiction
to prescribe provisional measures to any court or tribunal agreed to between the
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parties or, failing such agreement within two weeks from the date of the request for
provisional measures, to ITLOS pending the establishment of an arbitral tribunal
pursuant to Part XV UNCLOS.

Neither the existence of a claim to an area of EEZ or continental shelf per se,”
nor the existence of a maritime boundary dispute per se, are sufficient bases for the
prescription of provisional measures under Article 290 UNCLOS. Indeed, certain
conditions are required to be fulfilled for the prescription of such measures. Pursuant
to it, the prerequisite is that prima facie the court or tribunal would have jurisdiction
to hear the case. It is the case where “there is nothing which manifestly and in terms
excludes the Tribunal’s jurisdiction.””* As discussed above, there is an uncertainty
as to the effect of a declaration under Article 298(1)(i)(a) on disputes arising under
Articles 74(3) and 83(3) UNCLOS. Besides the prima facie jurisdiction, there are
additional requirements to be satisfied if provisional measures are to be prescribed:
the risk of irreparable prejudice’; urgency, “that is to say the need to avert a real
and imminent risk that irreparable prejudice may be caused to the rights at issue
before the final decision is delivered””é; the existence of a link between the rights
claimed and the provisional measures requested’’; and the plausibility test, or the
need to show that the rights claimed on the merits and sought to be protected are
at least plausible.”® A court or tribunal is free to indicate provisional measures dif-
ferent from those requested.” Compliance with them must be prompt.*

It is worth mentioning that, instead of acts Suriname characterized as maritime
enforcement, the Arbitral Tribunal in Guyana/Suriname specified that peaceful
means of addressing Guyana’s alleged breach of international law with respect to
exploratory drilling were available to Suriname under UNCLOS. Indeed, it could
have invoked compulsory dispute resolution provided for in Section 2 of Part XV
UNCLOS, which provides among other things the request to prescribe provisional
measures.® While assessing whether the conduct of the State concerned breached
Articles 74(3) and 83(3), the fact that the request to such measures was not considered
as an option to cease the alleged lawful conduct and to safeguard its rights might be
taken into account by a court or tribunal.

5.2 Provisional Measures with Respect to the Obligation
Not to Jeopardize or Hamper the Reaching
of a Final Agreement

The request for provisional measures with respect to the obligation not to jeop-
ardize or hamper the final agreement may be strategically useful to preserve the
status quo that might otherwise be upset by the unilateral action undertaken by a
State in an undelimited area pending a judicial decision. These measures intend to
guarantee that the negotiations as such remain meaningful.

The recourse to such measures might be justified to preserve the sovereign
rights of State in the case of drilling exploration. In the Aegean Sea Continental Shelf
order, the IC]J held that the establishment of installations on or above the seabed of
the continental shelf as well as the actual appropriation or other use of the natural
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resources of the areas of the continental shelf disputed may provide grounds for the
request of provisional measures. It also considered that exploration activities involv-
ing a risk of permanent (not “of a transitory character”) physical damage to the
seabed or subsoil or to their natural resources of the continental shelf may merit
provisional measures.®> In the Ghana/Céte d’Ivoire order, Cote d’Ivoire requested
the Special Chamber to order suspension of all seismic exploration activities, drilling
activities and the establishment of installations on the seabed of the continental shelf
which caused physical harm to it**—summarized as “all ongoing oil exploration and
exploitation operations.” Taking into account the significant and permanent mod-
ification of the physical characteristics of the area in dispute, the considerable finan-
cial risk for Ghana (and its concessionaires) and serious danger to the marine
environment that suspension of ongoing activities might entail,®* the Chamber ulti-
mately ordered Ghana to refrain from undertaking new drilling in the disputed
area—but did not order cessation of those activities already underway. In light of
this, it is safe to assume that States becoming aware of the arrival of an oil rig and
drilling ship in an undelimited area should request provisional measures to prevent
drilling activities from being undertaken.

The above observation leads to consideration as to whether such measures may
prevent seismic activities generally perceived as less invasive than drilling operations.
In the Aegean Sea Continental Shelf order, the ICJ held that seismic exploration,
being of transitory character, does not by itself suffice to justify the indication of
interim measures of protection.® In line with this is the Ghana/Céte d’Ivoire order
where the Chamber did not order suspension of all seismic surveys, despite the
request by Cote d’Ivoire. That said, it is worth highlighting that the ICJ, in the Aegean
Sea Continental Shelf order, said: “[n]o complaint has been made that this form of
seismic exploration involves any risk of physical damage to the seabed or subsoil or
to their natural resources.”® Interestingly enough, a recent article brings to light the
potential adverse effects of seismic surveys on the marine environment in or near
the area in question due to the high volume of acoustic energy commonly released
during seismic operations.” Yiallourides concluded: “the potential adverse effects
of seismic noise on the marine environment, if adequately presented by the com-
plaining party before the Tribunal, may well justify the prescription of provisional
measures of protection under Article 290 UNCLOS and may, therefore, provide an
adequate remedy for the complaining party.”®

Among the rights connected to the exploration and exploitation of the natural
resources of the continental shelf, some may create a risk of irreversible prejudice
as the acquisition and use of information concerning the resources of the undelimited
area. Seismic exploration studies and analysis may provide an advantage to the State
possessing it during delimitation negotiations. The State can effectively assess the
potential value of the oil and gas resources through the information obtained, includ-
ing as the outer configuration of the reservoir, its internal structure and its size, as
well as the accessibility and quality of its resources.®” According to the Cote d’Ivoire
request, “the sovereign rights of the coastal State relating to the exploration of the
continental shelf and the exploitation of the natural resources thereof include not
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only the right of that State to regulate access to them but also its right to possess
and control all information relating to them.” The Special Chamber ruled that
these rights fall within the ambit of a State’s exclusive rights.” It ordered Ghana “to
take all necessary steps to prevent information resulting from past, ongoing or future
exploration activities conducted by Ghana, or with its authorization, in the disputed
area that is not already in the public domain from being used in any way whatsoever
to the detriment of Cote d’Ivoire.”®? One should note that, in the Aegean Sea Con-
tinental Shelf order, the IC] found that to acquire information concerning the natural
resources of areas of the continental shelf is one that might be capable of reparation
by appropriate means and thus did not create a risk of irreparable prejudice to rights
in issue.”

Provisional measures may be justified in the context of the prevention of serious
harm to the marine environment. In the Ghana/Céte d’Ivoire order, the Special
Chamber noted that Cote d’Ivoire’s allegations of risk of serious harm to the marine
environment due to the activities conducted by Ghana in the disputed area were
insufficiently documented.®* However, in its views, such risk was of great concern.”
It held that the complete suspension of ongoing activities conducted by Ghana could
pose “a serious danger to the marine environment resulting, in particular, from the
deterioration of equipment.” Therefore, the Chamber imposed on both States the
general obligation of cooperation in relation to the protection and preservation of
the marine environment in UNCLOS and general international law. It also invited
them “to act with prudence and caution to prevent serious harm to the marine envi-
ronment.””” It subsequently ordered Ghana to carry out strict and continuous mon-
itoring of its activities in the disputed area with a view to ensuring the prevention
of serious harm to the marine environment.”® The added value of these measures
could be to “underline a sense of urgency arising out of the duty to cooperate
enshrined in part XII of the Convention and general international law.”*

Provisional measures may also prove to be useful to prevent a State from increas-
ing fishing activities in undelimited areas to the point where such stocks are in
danger of becoming over-fished.'®

Finally, the prevention of an armed incident in undelimited areas may likely be
the subject of provisional measures."” In the aftermath of Suriname’s threat to use
force by mooring a warship against the rig, Guyana planned to seek such measures
from the ITLOS pending the constitution of the Arbitral Tribunal. However, it did
not submit its request. In its Statement of Claim, Guyana requested, inter alia, that
Suriname shall, pending the decision of the Tribunal:

(1) refrain from any threat or use of armed force in the maritime zone under
dispute or any other measures that would aggravate, prolong, or render more difficult
the solution of the dispute submitted to the Annex VII Tribunal;

(2) refrain from any conduct in the nature of reprisals against Guyana or its
nationals, including in particular its fisher-folk, in retaliation for Guyana’s recourse
to the compulsory procedures under the 1982 Convention.'*?
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5.3 Provisional Measures with Respect to the Obligation
to Enter into Provisional Arrangements

The request for provisional measures with respect to the obligation to enter
into provisional arrangements seems to have less practical utility. The issue arises
of whether a court or tribunal may order a provisional agreement that the parties
themselves were unable to agree on in order to protect the substantive rights of the
parties pending the proceedings. As Klein rightly pointed out, it is doubtful that a
court or tribunal should be able to go so far as imposing such arrangement since
there is no obligation to come to provisional arrangements (but a mere obligation
to make every effort to enter into negotiations).'"” Instead, it might be ordered to
cooperate until the final decision on the maritime delimitation—that is the obligation
yet contained in Articles 74(3) and 83(3) UNCLOS. Such measures, however, may
likely create a more suitable climate for negotiations of provisional agreements while
underlining a sense of urgency.

VI. Maritime Law Enforcement

Another option for a claimant State to address unilateral conduct undertaken
in an undelimited area is the coastal State’s enforcement of sovereign rights with
regard to living or non-living resources. One may wonder whether such an enforce-
ment measure undertaken against the other party to the dispute (or against its ves-
sels) would conform to the Articles 74(3) and 83(3) UNCLOS. Indeed, any such law
enforcement activity against vessels of the other State might be considered incon-
sistent with the obligation not to jeopardize or hamper. While it is true that this response
to unilateral conduct may exacerbate the dispute between the States, such an action
in an undelimited area should not automatically be ruled out in every case.'* What
is more, such a response might be considered as a meaningful response to a unilateral
act undertaken in undelimited area, especially in the need for urgency to prevent
infringement of a State’s rights, that is, “to preserve the interests of the coastal State
after activities have started and while they take place.” Considered as a last resort
option, a State may, therefore, incur international responsibility for the breach of
Articles 74(3) and 83(3) UNCLOS while having recourse to law enforcement and
not having tried in good faith to address the situation earlier by other means.'*

Besides, to enforce its laws and regulations in an undelimited area, a State has
to strictly observe the requisites set down both by national legislation and by inter-
national law."”” Maritime law enforcement involves two levels of legal prescriptions:
(1) it has to be permitted by international law which defines the conditions to resort
to force and the limits on the degree of force to apply; and (2) it has to be prescribed
by national legislation which indicates when, if necessary, law enforcement power
is to be exercised and with what degree of force.'”®

A question to be addressed is the dividing line between the use of force in the
exercise of law enforcement activities and the (threat of) use of force under Article
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2(4) of the UN Charter. In Guyana/Suriname, following failed diplomatic efforts
with Guyana to cease all oil exploration activities in the undelimited area, two patrol
boats from the Surinamese navy approached the CGX’s oil rig and drill ship and
ordered the ship and its service vessels to leave the area within twelve hours'”’: if
they would not do so, “the consequences would be theirs.”® The Arbitral Tribunal
admitted that “there was no unanimity as to what these ‘consequences’ might have
been.”™ Based primarily on the testimony of witnesses involved in the incident, it
held that the order to leave the area constituted an explicit threat that force might
be used if the vessels did not comply."? The Tribunal rejected Suriname’s argument
that the measures undertaken were reasonable and proportionate law enforcement
measures to preclude unauthorized drilling in a disputed area of the continental
shelf."® It considered that Suriname’s action “seemed more akin to a threat of military
action rather than a mere law enforcement activity.”"* As a result, it concluded that
Suriname’s threat of force amounted to both a threat of the use of force in contra-
vention of the UNCLOS, the UN Charter, and general international law," and a
violation of the obligation not to jeopardize or hamper the reaching of a final delim-
itation agreement."®

Practically, the fact remains that to delineate the legal line separating maritime
law enforcement from the use of force seems to be a far from clear-cut exercise. One
view is that merely the nature of the activities may qualify the legal framework of
the reaction. It has been argued: “if the use of force or threat of the use of force [...]
aims at protecting sovereignty or sovereign rights, such as the right to explore the
natural resources of the continental shelf, especially in disputed maritime areas, then
article 2(4) and article 51 of the UN Charter comes into play.”” On the other hand,
it has been said that the determination of the international legal nature of the forcible
action depends upon the circumstances surrounding the case. Criteria such as the
functional objective of the forcible action, the status of the entity subjected and loca-
tion and jurisdictional aspects, can serve in this regard."® Another possible method-
ology to draw the distinction might be to compare the offending State’s legislation
with the regulations of other States and analyze the terms of the international legal
basis which permitted the enforcement action, as the Court did in the Fisheries Juris-
diction case."® To determine exactly when the situation becomes serious enough to
trigger the application of Article 2(4) UN Charter, the criterion of gravity can be
interpreted considering the place where the litigious action took place and the seri-
ousness of the action must be appreciated, depending upon the context in which it
occurred.”? In any event, in the exercise of enforcement action, the use of force is
permitted as a no-alternative option only."

VII. Implementation of Lawful Countermeasures

Provided that countermeasures are in conformity with the rules on State respon-
sibility,'” a State can take countermeasures in response to an alleged breach of Arti-
cles 74(3) and 83(3) UNCLOS with the aim of inducing compliance by another State.
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7.1 Lawfulness of Countermeasures in Undelimited Area

The purpose of countermeasures is to induce another State to comply with its
obligations,'” and not to have a punitive aim. Countermeasures are thus intended
to be instrumental, i.e., “they are taken with a view to procuring cessation of and
reparation for the internationally wrongful act.”?* Note that a State may also resort
to retorsion, i.e., unfriendly conduct not taken as a response to an internationally
wrongful act.'*

In order to be justifiable, a countermeasure must meet certain conditions: it
must be taken in response to a previous wrongful act of another State; be directed
to that State'?®; be temporary in character'”; be as far as possible reversible in its
effect'®; be a necessary and proportionate response'?’; it must not involve any depar-
ture from the peremptory norms, or obligation to refrain from the threat or use of
force as embodied in the UN Charter.”’

Considering the obligation to meaningfully negotiate “in a spirit of understand-
ing and cooperation” in particular, some concerns may arise as to whether a State
can have recourse to countermeasures in the negotiation phase. On the question of
whether the negotiations and such measures could go hand in hand, the Air Service
Agreement award might be of interest. The Arbitral Tribunal held as follows:

85. It is tempting to assert that when Parties enter into negotiations, they are
under a general duty not to aggravate the dispute, this general duty being a kind of
emanation of the principle of good faith. [...]

91. It goes without saying that recourse to counter-measures involves the great
risk of giving rise, in turn, to a further reaction, thereby causing an escalation which
will lead to a worsening of the conflict. Counter-measures therefore should be a
wager on the wisdom, not on the weakness of the other Party. They should be used
with a spirit of great moderation and be accompanied by a genuine effort at resolving
the dispute. But the Arbitral Tribunal does not believe that it is possible, in the pres-
ent state of international relations, to lay down a rule prohibiting the use of counter-
measures during negotiations, especially where such counter-measures are accom-
panied by an offer for a procedure affording the possibility of accelerating the solu-
tion of the dispute.™

Accordingly, when there are accompanied by an offer to negotiate in particular,
countermeasures are available during the negotiations phase. Before taking it, a claim-
ant State is required to call upon another State to fulfill its obligations as well as to notify
it of any decision to take countermeasures and offer to negotiate with that State.”*
The State has dispensed with the notification requirement in a situation of urgency
to preserve its rights, nonetheless.”** The prohibition of countermeasures while nego-
tiations are being carried out in good faith was furthermore deleted from the final ver-
sion of the Draft Articles on State Responsibility.”** That said, in a provisional
arrangement, States may explicitly exclude countermeasures with respect to the per-
formance of the obligations under Articles 74(3) and 83(3) UNCLOS by a provision
precluding the suspension of performance of an obligation under any circumstances.”
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A State may resort to countermeasures against another State that is acting
wrongfully. This State acts at its peril since it bases its actions solely on its unilateral
assessment of whether wrongful conduct committed by another State actually
occurred.”® When taking countermeasures, the assessment of the existence of such
a wrongful act presupposes an objective standard.””” However, as best captured by
Judge Paik, the “key criterion is whether the actions in question would have the
effect of endangering the process of reaching a final agreement or impeding the
progress of negotiations to that end. In other words, it is a result-oriented notion.”"*
He further noted: “[i]n assessing whether the conduct of States would have the effect
of jeopardizing or hampering the reaching of the final agreement, several factors
may be considered. In particular, the type, nature, location, and time of acts as well
as the manner in which they are carried out may be relevant.”** A State taking coun-
termeasures may act wrongfully if it is determined that a prior wrongful act did not
exist. On another note, while countermeasures can be used for conduct taken in
breach of a provisional agreement, it may not be resorted to for failure to reach such
an arrangement since the obligation to negotiate does not imply the actual reaching
of it.

7.2 Permissible Countermeasures

The question of proportionality is central to the consideration of what kind of
countermeasures are available to a State."® Proportionality seeks to commensurate
the character and effects of a countermeasure with the injury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question.'*!
Additionally, an important consideration intended to restrain the conduct is that a
State should choose, as much as possible, countermeasures capable of being reversed.
An act is considered reversible if it can later be undone, i.e., if it can permit the
resumption of performance of the obligations suspended as a result of countermea-
sures.'*?

“By its very nature, drilling is irreversible because once the rock has been
crushed it cannot be reconstituted.”** It is therefore debatable that a State may con-
duct drilling operations as a countermeasure. It has been argued elsewhere, however,
that “in terms of oil and gas exploitation countermeasures would only be available
if the dispute involved an area with very limited resources,” i.e., Australian oil com-
panies in the Western Sahara.'** Doubt can equally be shed on whether a State can
carry out seismic activities as a proportionate response to a prior wrongful act. Even
though one may argue that a State can conduct drilling activities or undertake seismic
exploration as countermeasures, doing so will certainly aggravate the dispute. In
this regard, it is relevant to note that countermeasures operate “more as a shield
than a sword” to protect the State against an otherwise well-founded accusation of
wrongful conduct.'*> But such measures could not strike down the obligations under
Articles 74(3) and 83(3)"¢—although compliance with them is temporarily sus-
pended, such obligations remain in force.

On the other hand, a State could take acts consisting in abstentions. For instance,
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it may withdraw from negotiation (even in a field other than maritime delimitation),
or suspend a treaty obligation, such as an arrangement permitting nationals and
fishing vessels of the other Party to harvest in its EEZ.

7.3 The Relation Between Countermeasures
and Dispute Settlement Mechanisms

The question arises as to whether the recourse to countermeasures is conditional
upon prior exhaustion of international dispute settlement procedures. Part of the
response might be found in the Guyana/Suriname award. As mentioned earlier the
Arbitral Tribunal found that peaceful means of addressing Guyana’s alleged breach
of international law with respect to exploratory drilling were available to Suriname
under UNCLOS." As a result, a judicial body faced with the alleged violation of
Articles 74(3) and 83(3) UNCLOS may take into consideration the non-recourse to
Part XV. The ILC nonetheless concluded that the recourse to countermeasures was
not conditioned on the recourse to dispute settlement procedures."® This is not to
say, however, that countermeasures must not be viewed as ultima ratio. They are
justified as the only means at the disposal of a State to respond to the peril at a par-
ticular time. The limited object and exceptional character of countermeasures as a
response to internationally wrongful conduct are acknowledged.'*

Furthermore, the fact that the dispute is pending before a court or tribunal pre-
cludes the imposition of countermeasures.”™ It does not apply if the State refuses to
cooperate in the procedure, for instance, by non-appearance, through non-
compliance with a provisional measure order, or through to refusal to accept the
final decision of the court or tribunal."™

VIII. Conclusion

In undelimited maritime areas, pending agreement on maritime boundary
delimitation, the UNCLOS enjoins States Parties to make every effort to enter into
provisional arrangements of a practical nature, and not to jeopardize or hamper the
reaching of a final agreement. Facing unilateral acts conducted in such an area, a
coastal State has several options available to which it might respond meaningfully.
The State can protest against the conduct, enter into discussions regarding provi-
sional arrangements to establish the modalities of the unilateral action, or complain
about the action to the UN General Assembly and/or Security Council. A State may
equally counter such unilateral action by the recourse to compulsory dispute reso-
lution under Part XV, Section 2, UNCLOS. If the option is not available due to a
declaration made under Article 298, other legal bases subject to the compulsory dis-
pute settlement mechanism that do not call upon the breach of Articles 74(3) and
83(3) UNCLOS might be used. Moreover, if the course of action so requires, a State
has the option to respond meaningfully through the request of provisional measures.
The request for such measures with respect to the obligation to enter into a provi-
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sional arrangement seems, however, to have less practical utility. Finally, it is rea-
sonable to infer that the obligation not to jeopardize or hamper the reaching of a
final agreement limits somewhat the ways in which a State can meaningfully respond
to a unilateral activity undertaken in an undelimited area. This is especially true
regarding maritime law enforcement activities and the implementation of lawful
countermeasures. These two responses may increase the likelihood of jeopardizing
or hampering negotiations on a boundary, and have the potential to exacerbate mat-
ters still further.
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